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FPAXXAAHCKOE 3AKOHOAATEJIbCTBO B PA3HbIX CTPAHAX

HuuTo)XHble caenKu B rpaXKAaHCKOM
3aKOHopgaTenbcTBe Poccun n TaagXXUKNCTaHa:
O6WHOCTb U cneyngduka

bypHOEe pasBuUTME PbIHOYHbIX OTHOLWEHWI Ha MOCTCOBETCKOM MPOCTPAHCTBE B TeUeHue no-
cnefHen yeTBepTn Beka 06YyCNOBUMNO MOCTOSSHHbIM POCT YMCNA PACCMATPMBAEMbIX CydaMu
[leNn, CBA3AHHbIX C HeAENCTBUTENbHOCTbIO CAEMOK, O YeM HArNA4HO CBUAETENbCTBYET U CO-
OTBETCTBYOLLAS CTAaTUCTUKA FOCYAapCTB — y4aCTHUKOB CHI.

aHHOEe 0OCTOSITeNILCTBO JIe-

TEepPMUHUPYET  TIOBBIIIE-

HMe Hay4yHOTo U IIPaKTU-

Yyeckoro MHTepeca K Ipo-

BeOEeHUIO CpPaBHUTEIbHO-

PaBOBBIX MCC/IEIOBAHMINA,
TOCBSIIEHHBIX aHAIU3y TpaxkIaH-
CKOTO 3aKOHOJATEIbCTBA Ha3BaHHBIX
TOCyJapCTB B YaCTU HelelCTBUTEb-
HOCTMU CJIEJIOK.

OO6BEeKTOM  HaCTOSIIIE  my6mu-
Kalluy SIBJISETCS aHalIu3 06IIero u
0COGEHHOr0 B TPakIaHCKOM 3aK0-
HopatenbcTBe Poccum n TapsKkuku-
CTaHa B YaCTU pPeryImMpoBaHUSI HU-
YTOXHbBIX CIIEJIOK.

IMpuctynasi K  CpaBHUTENb-
HO-TIpAaBOBOMY aHa/IM3y HUUTOXK-
HBIX COEJNOK B POCCUIICKOM U
TaKMKCKOM TpaskJaHCKOM 3aKo-
HOJlaTe/IbCTBe, CleayeT aKIeHTUPO-
BaTh BHMMaHMe Ha (akTe HaIMUUS
Hay4YHBIX MOUCKYCCUII ¥ TpobaeMm
B IIPAaBOIIPMMEHUTENbHOM IIpaK-
TUKe, TOpPOXAAEMbIX CYIIEeCTBYIO-
el Kiaccudurauyein HemeicTBu-
TeJIbHBIX CHENOK. 3HauUTeIbHbIe
3aTpyJHEeHUs] B MpPaBONPUMEHMU-
TeJIbHOJ MpaKTHKe BbI3BAJIO B CBOE
BpeMs1 monoxeHue 1. 1 cT. 166 I'K,
COIJIaCHO KOTOPOMY HMYTOKHAasI
cHenKa SIBJSIETCS HeOelCTBUTENb-
HOJ He3aBUCUMO OT MpPU3HAHUS ee
TakKOBOW CymoM. B yacTHOCTH, MO
MHeHMI0 M.A. BiIMHOBOI1, He TOJIb-
KO ocrmopuMasi, HO U OTHeJIbHbIe
BUIbl HUYTOXHBIX CHENOK HYXIa-
I0TCSI B TIPU3HAHUM UX HENEeNCTBU-
TeJIbHBIMU CYIOM, XOTSI B 3TUX JBYX
CIy4yasix MMeWTCS B BUIY pasjinu-
Hble II0 MOPUPONEe MCKU: OOUH —
O TIPpU3HAHMUM OCIIOPUMON CHOEIKN

HeIeliCTBUTEIbHOI (IIpeobpa3oBa-
TeIbHBIN UCK); a APYroi — O mpu-
3HaHUM (paKTa HUUTOKHOCTU CHIEJI-
KM (McK 0 mpusHaHum) [3, C. 18].

B cBSI3M ¢ TeM 4TO HUYTOKHAs
clenka He TOpPOXKAAeT opuaude-
CKUX TIOCTIeACTBII, OHA MOKET OBITh
MNpU3HaHA HeeNCTBUTEIbHO JIMIIb
C MOMeHTa ee coBepuieHus (1. 84
[TocraHoBnenus Ilnenyma Bepxos-
Horo Cyma Poccuiickoit ®epepaniin
ot 23 miona 2015 r. N2 25). Coor-
BETCTBYOIIMMM  Pa3bSICHEHUSIMU
[Tnenyma BC P® nipu nipuHSTUM CY-
JIeOHOTO aKTa PYKOBOICTBYIOTCSI U
poccuiickue cyapsl [26].

CpaBHUM CAenKku, U3BECTHbIE B
IOpUAMUECKOii JOKTPMHEe KaK aHTU-
comuainbHblie 3,4, 11, 13, 15, 22, 33,
34, 35, 37 u gp.]: cT. 169 TK P® (co-
cTosIIast M3 OmHOro ab3ara) «Hedeti-
cmeumebHOCMb COeNKU, CO8EPUIEH-
HOUl C Uuenblo, NPOMUBHOLI 0CHO8aM
npasonopsoka uau HpAaeCcmeeHHo-
cmu»! n cr. 194 TK PT (cocTostmast
u3 OByX uacreii) «Hedeticmeumeo-
Hocmb cdeKu, co8epuleHHOl C yenbio,
npomueHoli 0CHo8aM Nnpasonopsioka
U HpagCMeEeHHOCMU».

OtmeTtuM, uTto cT. 194 T'K PT u
ct. 169 TK P® 6puM abCOMIOTHO
UIEHTUIHBIMMU 10 1 ceHTsI6pst 2013 T.

®depepanbHbIM  3aKOHOM  OT
7 masa 2013 r. N2 100-®3 ct. 169
'K P® wusnoxkeHa B HOBOI penak-
LU ¥ BCTYIIUJIA B 3aKOHHYIO CUJTY C
1 cenTsabps 2013 1.

Ha paHHBIVI MOMEHT aHaIU3U-
pyeMble HOPMbI MMEIOT:

! Cratbst 169 TK PO 1310keHa B HOBOI pefaKIuy ITyH-
KTOM 14 cT. 1 ®epepanbHOro 3akoHa ot 7 mas 2013 r.
N2100-®3. Berymmna B cuny ¢ 1 ceHTsiopst 2013 1.

a) pa3nmM4uus B HAa3BaHUM CTATeN:
B 'K PT - «...M» (HpaBCTBEHHOCTM);
B 'K P® — «...mnu» (HpaBCTBEHHO-
CTU);

6) pasauuusg  OTHOCUTEIbHO
MPUMEHSIeMbIX TIOCTIECTBUIL He-
IEeVICTBUTEIbHOCTU STUX CHETOK.

HeiicTByoIIee rpaskgaHCcKoe 3a-
KOHOIATeNbCcTBO Pecnybnuku Tam-
SKMKUCTAH BBIAENWIO CHOENKM, CO-
BepllieHHble C 1IeJbl0, TPOTUBHOI
OCHOBAM TIPaBOMOpSIIKA M HpaB-
CTBEHHOCTHU, B Ka4eCTBe OTAEebHO-
r0 BMJA HeleICTBUTENbHBIX CHe/IOK.
CnemyeT 06paTUTb BHMMAaHME Ha
TO, YTO OCHOBBI IIpaBOIOpSAKa U
HPaBCTBEHHOCTU B TaIkKMKUCTaHE
u Poccum pasusitcs. [Ipexkne Bcero
39TO BBI3BAHO YCTPOWCTBOM CaMo-
ro TOCy#apCTBa, BIMSIHMEM TaKUX
BakHeNmMxX cdep, Kak IOJIUTUKA;
3KOHOMMKA; HAlIMOHAJIbHbIE, KYJb-
TYpHbIE TPAAULINY; O6IIEeCTBEHHbIE,
MMYIIECTBEHHbIE OTHOUIEHWUS; CO-
UMasbHas cpefga u T.0.

[maBHBIE OCHOBBI IPABOIOPSI-
Ka B Pecnybmuke TamKMKUCTaH
3akpemieHbl B KoHctutyuum [17].
[Ton ocHOBaMM mMpaBOMOpPsIAKA B
TamkukucTaHe cjienyeT MOHUMATh
YCTaHOBJIEHHbIE TOCYOAPCTBOM OC-
HOBOITO/IATaloNm e HOPMbI 00 00-
I[eCTBEHHOM, 3JKOHOMMUYECKOM U
COIMaTbHOM YCTPOVCTBE 0OIECTBA,
HalpaB/ieHHble Ha COOJIOfeHue U
yBaskeHMe TaKOro yCTpOoiicTBa, 06e-
crieyeHyue CoOMIOIeHMs] ITPaBOBBIX
MpennMCcaHuii U 3alUTY NIPaB U CBO-
60p rpakgaH. HpaBcTBeHHbIE yCTOH,
KOTOpPbIM He [AO0JDKHA TpOTUBOpe-
YUTH CHOeJIKa, BKIIOUAIOT B cebs CIo-
SKMUBIIMECS] B 0OIIIECTBE Mpe/iCTaBIe-
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FPAXXAAHCKOE 3AKOHOAATEJIbCTBO B PA3HbIX CTPAHAX

Bupa Ha LeHTpanbHylo nnowaab flywaH6e, TagKuKucTaH

HMS 0 TOOpe U 3J1e, CIPaBeIIMBOCTU
¥ OO/DKHOM ToBemeHuu. Tpe6osa-
HUST HPABCTBEHHOCTU MOIYYaAIOT
CBOe BbIpakeHMe B OOIECTBEHHBIX
MpeACTaBJIEHUSIX O NO/DKHOM IIOBe-
JeHUU, CTIOKUBIIUXCSI B pe3y/IbTaTe
IJIUTETbHOTO O6IIeCTBEHHOrO pas-
BUTHSI, B TOM UMCJie B OOUIVX TIPUH-
LMIax npaBa U OesiTeIbHOCTU BbIC-
MIYX CyAeO6HbIX MHCTAHIM [16].

B kauecTBe npumMepa Takux HU-
YTOXHBIX CHENOK B TamKuUKuUCTaHe
MIPUBOASTCS COENKU C IPpU3HAKAMU
He0OPOCOBECTHON KOHKYPEHLIUN.
Cratbst 169 I'K PO ykasbiBaeT, 4TO
KBATMPUUUPYIOIIMM  MIPU3HAKOM
AHTUCOLMAJIBHOM CIENKU SIBISIETCS
ee 11eJib, TO €CThb JOCTVDKEHME TaAKOTO
pe3yabTaTa, KOTOPBIV He TIPOCTO He
OTBevYaeT 3aKOHY WM HOPMam MO-
pasiu, a TPOTUBOPEYUT — 3aBELOMO
¥ OYEeBUIHO JJISI YUAaCTHUKOB Tpaxk-
IaHCKOTO 060pOoTa — OCHOBAM IIpa-
BOIIOPSIKA M HPABCTBEHHOCTU [28].

TamsKuKCKuUi 3aKOHOZATeNb
YCTAaHOBWJI 0OCOOBIE  TOCTENCTBUS
U «@HTUCOLMAIbHBIX» CHe/loK. B
YaCTHOCTU, TIPU HAINYUM YMBIC/IA
y 06enux CTOPOH TaKoW CAeIKU (MU
JIMIIb Y ONHOI CTOPOHBI) CYAOM
00s13aTeIbHO JOJIKHBI OBITH MTpUMe-
HEeHbl TOJIBKO KOH(MUCKAIMOHHBIE
CaHKLUUU MO0 CHeNIKam, MPOTUBHBIM

OCHOBaM IIPaBOMOpSIAKA M HpaB-
CTBeHHOCTU. HeobxomuMo momuep-
KHYTb, UTO KapaTejbHble MOCIEe[-
CTBUSI TPUMEHSIOTCS K CTOpPOHE,
YMBIIIJIEHHO COBEPIIMBIIEN TaKylo
CLeJIKY.

[Mpu HanMuMMU yMbICAa § 00eUx
CTOPOH B CJIyyae, eCcIu Takas chen-
Ka MCIIOJIHEHA 00eMMM CTOPOHAMU,
B JOXO[, TOCy#apCTBa B3bICKMBAET-
Cs BCe TIOyueHHOe CTOPOHaMU IO
caenke. [Ipy yCTaHOBJIEHUU HaIU-
Yusl yMbIC/Ia JINIIb Y OGHOM U3 CTO-
POH CHeNkK OT Hee BCe MOTyYeHHOe
MO CAejike BO3BpallaeTcsl LPYyroi
CTOPOHE, a IOJIYyUEeHHOEe WIU MpU-
yuTawIeecsl el I0 cIOejaKke B3bI-
CKMBAeTCsI B MJOXOJ TOCyHapcCTBa.
YKkasaHHble TIOCJAEeNCTBUS Heme-
CTBUTEIBHOCTU CHOEJIKU TOTyIMIIN
HasBaHMe TPaXIaHCKO-IIPaBOBOM
KOHOUCKALVU, B IOPUINIECKON JIN-
TepaType OHU M3BECTHBI O], Ha3Ba-
HUEM «He[oNylleHue PecTUTYLUU»
[32, C.212-215].

IOo 1 centsi6pst 2013 1. B cT. 169
I'K P® nocnencTBust HeeiiCTBUTEb-
HOCTY (B BUIe KOHUCKAIMN) ObLIU
uaeHTU4HbI co cT. 194 'K PT. OgHako
B XOJle U3MeHeHMI, BHeCeHHBIX B I'K
P® ®enepanbHbIM 3aKOHOM OT 7 Mast
2013 1. N2 100-®3, xoHpuMcKaLIuUsI
6b11a U3 cT. 169 'K P® 1mckiaoueHa.

Poccuiicknit 3akoHOmaTeNb yKa-
3aJl 1Ba (JIy4asi OTHOCUTENbHO TIPU-
MeHsIeMbIX ITOCIeICTBUI:

1) cmenka BieueT oOmIME IIO-
ClenCcTBUsI, OTpakeHHble B CT. 167
I'K PO, T.e. ipuMeHseTCHd OBYCTO-
POHHSISI PECTUTYLIUS ;

2) B cJIyvasix, IpefyCMOTPEHHBIX
3aKOHOM, CyJl MOKET B3bICKAaThb B 10-
xop, P® Bce mosmyyeHHOEe IO TaKOM
chesike CTOpOHaMM, 1eiiCTBOBABIIIN-
MM YMBIIJIEHHO, WX TPUMEHUTH
MHbIEe TIOCIAeNCTBUSI, YCTAHOBJIEH-
Hble 3aKOHOM.

B KoHTekcTe M3JIOKEeHHOTO Iie-

JIeco00pasHO OTMETUTh, UTO OT-
CYTCTBYeT 3aKOHOJAATEIbHOE  3a-
KpervieHue  TOHSITUSI ~ «OCHOBBI

MPaBoOMOpPsIIKa WMJIM HPABCTBEHHO-
ctu». [ToaToMy B mpoiiecce paccmo-
TpeHUs [e/l JAHHOI KaTeropuu B
MPaBONPUMEHUTENBHON  TMpaKTUKe
BO3HMKJIO MHOXECTBO TPYLHOCTEIA,
HeTOCPeICTBEHHO  CBSI3aHHBIX C
KBasIMUKaIIMEeN Coeakyu 1o mpumMe-
HEHMIO JAHHOI HOpPMBbI. IT0mOOGHBIX
CIIeJIOK, KOTOpbIe HAmpsiMyo (Jinbo
KOCBEHHO) 3aTParuBaloT ITyOIMIHbIN
MopsnoK, BecbMa MHoro. CieroBa-
TeJIbHO, Takasi HeolpeaeleHHOCTh B
TPAKTOBKE ITOHSITUSI «OCHOBBI IIpa-
BOTIOpSIAKA WJIM HPABCTBEHHOCTM»
TI03BOJISIET CYAY TP KBAIMGbUKAIINNA

MEXIOVYHAPOIHBIM TPABOBOI KYPLEP
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FPAXXAAHCKOE 3AKOHOAATEJIbCTBO B PA3HbIX CTPAHAX

COeNKM [TaHHOV KaTeropum TOJIKO-
BaTb U IpuUMeEHSTh CT. 169 'K PO
MCXOASI M3 CBOEro CyObeKTUBHOTO
TTOHVMAaHUSL.

[IpyuMmas BO BHMMaHMUe CJIO-
KUBIIYIOCST  CuUTyaluio, [lneHym
BepxosHoro Cyga P® man coorseT-
CTBYIOLI[ME€ Pa3bSICHEHUSI TI0 3TOMY
Bompocy B 1. 85 ITocTaHOB/IEHUS OT
23 muions 2015 r. N2 25. B kauecTBe
CIIeJIOK, COBEPILEeHHBIX C YKa3aHHO
1IeJIbl0, MOTYT OBITb KBaIUDUIIN-
pOBaHbl CHe/KM, Hapyllawliue oc-
HOBOIIO/Nararwlue Havaja poCCHUii-
CKOTO IIpaBOIIOPSIAKA, MPUHIMITHI
00ILIeCTBEHHOM, IOAUTUYECKON U
SKOHOMMUYECKOJi OpraHmsaium 06-
11ecTBa, ero HpaBCTBEHHbIe yCTOU. B
YaCTHOCTU, K HAa3BaHHBIM CHeIKaM
MOTYT ObITh OTHECEHBDI:

CIEeNKM, HallpaBJieHHble  Ha

MMPOU3BOJCTBO M OTYYKAEHMeE

06beKTOB, OrpaHUYEHHBIX B

IrpakgaHCKOM 060poTe (COOT-

BeTCTBYIOIIME BUAbI OPYXKMUS,

60ernpuItacoB, HAPKOTUUECKUX

Cpe[iCTB, a TaKXXe MHO IPOLyK-

M, obnazaroleil CBOMCTBaMM,

OTIaCHBIMM JJISI SKU3HU U 37I0PO-

BbSI TPAKAAH, U T.I1.);

CIeNKM, OPMEeHTUPOBaHHbIE Ha

U3TOTOBJIEHMUE, pacmopocTpa-

HEeHMe JINTepaTypbl U WHOI

MPOIYKIMM  DKCTPEMUCTCKOI

U TeppOpPUCTUUECKOl Harpas-

JIECHHOCTM (B TOM uYucjiae IIpO-

naraHgupymoIiein BOJHY, Ha-

LMOHAIbHYIO, PAacoBYIO0 WU

PETUTUO3HYIO BPasKIy);

CIeNIKM, HalleJIeHHble Ha M3TO0-

TOBJIEHME U/ COBIT MO IENb-

HBIX TOKYMEHTOB U I[€HHBIX 0Y-

mar;

COeNKM, Hapyllawllye OCHOBBI

OTHOILIEHUII MEXIY POAUTENISI-

MU U J€TbMMU.

HeTpynmHo 3aMeTUTh, UTO JTaxKe
rocje TaKoTO pacHIMpUTETbHOTO
TOJKOBaHUS KPYT HeIeliCTBUTENb-
HBIX CJIEJIOK, TOMafanmux B chepy
npumeHeHus cr. 169 I'K PO, B no-
CTaTOYHO} cTerneHM mupok. Cre-
JIlOBaTelbHO, IMpU KBaIMdUKALUK
IaHHBIX CIEJOK HeOOXOOMMO YUM-
THIBATh TaKyue KpUTepuu, Kak 1eb;
yMbices; (hakT HapylleHus CTOpO-
HaMM CIeJIKM CBOMMM JeMCTBUSIMU
OCHOB TIPaBOIIOPSIKA W/UAMU HPaB-
CTBEHHOCTMU.

Llemecoobpa3HO aKIEHTUPOBATH
BHMMaHMe Ha TOM HeMaJIOBaXXHOM
00CTOATENbCTBE, UYTO IOJOOHbBIE
crienajibHble HOpPMbI IIpaBa, pery-
JUpYIOIIYEe CHOENKM aHTUCOLMAIb-
HOJi HaIlpaB/JIeHHOCTU, KOTOPbIe TI0-
CSITAlOT Ha OCHOBBI IPABOIOPSIIKA

WX HPaBCTBEHHOCTU, MPUCYTCTBY-
10T TIPaKTUUECKM BO BCEX ITPABOBBIX
cucTeMax KOHTMHEHTAJIbHOTO IIpa-
Ba. OHM comepskaTcsi, HaIpumep,
B T'K Pecry6nuku Kasaxcran (. 1
cT. 158) [6]; TK Pecrry6mmku MonpmoBa
(ct. 220) [7]; T'K Ksipreizckoii Pecmry-
6muku (ct. 187) [5]; TK Pecniybmmku
V3bekucra (ctT. 116) [9] u ap.

Hannume yka3aHHbBIX Crieluab-
HBbIX HOPM MpaBa B MepeuncieHHbIX
TPOKIAHCKMX KOJeKcax OOyC/IoB-
JIEHO TIOTPeOHOCTHI0 HAa3BAaHHBIX
pecrrybMK B COXpaHEHWM IIpaBo-
Mopsiika M yCTOeB HPaBCTBEHHOCTU
MIpY TTIOMOIIM 0OecIeyeHus 1 3aiu-
ThI IYOJIMYHBIX MUHTEPECOB.

[Mpoanamusupyem c1. 170 TK
P® u cr. 195 TK PT «Hedeticmau-
MenbHOCMb MHUMOU U NPUMEOPHOU
cdenok», KOTOpbIe YCTAHABAMBAIOT
OCHOBAaHMS [JiI TpPU3HAHUS YKa-
3aHHBIX CIEJIOK TaKoBbIMU. O6a KO-
JleKkca pa3TpaHMUMBAIOT HeJleliCTBU-
TeJibHbIe CHOeIKM Ha MIPUTBOPHBIE U
MHUMBIE [2].

N neHTUYHOE TTOHSATHUE KMHUMOM
coenku» gaHo B u. 1 ct. 195 TK PT u
n.1ct. 170 'K P®. MHuMas caenka,
T.e. cliesika, COBepIIeHHas JUIIIb JJ1s
Buaa, 6e3 HaMepeHMs] CO3IaThb CO-
OTBETCTBYIOILIME €Ji MpaBOBbIE TO-
CleCcTBUSL, HUUTOXKHA.

CambiM pacIrpocTpaHeHHbIM
B Cyme6GHOII TMpaKTUKe MPUMePOM
MHUMO CIOENKU CITY>KUT YBOA, UMY-
1ecTBa OT B3bICKAHUSI TYTEM OT-
YY>KIEeHUS LOIKHUKOM TaKoTo UMY-
mecTBa TpeTbuM Jnuam [27, 30].

OUKTUBHOCTD MHUMOWM CAes-
KM 3aKJI0YaeTcsi B TOM, UTO Yy ee
CTOPOH OTCYTCTBYET Iiejib B JOCTU-
KeHMM 3asiBJeHHbIX pe3yabTaToB.
Heno B TOM, YTO BOJIEU3bSIBIEHME
CTOPOH MHMMOI CHOEJNKM He CO-
BIIaJlaeT C MX BHYTPEHHEeI BOei.
PeanbHOJI 1I€bI0 MHUMOJ CHEIKU
MOXeT ObITh, HaIpuUMep, WCKYC-
CTBEHHOE CO3[aHue 3a[0/KeHHO-
CTU CTOPOHBI CAEIKU 1epen APYTroii
CTOPOHO¥ AJ151 TOCAEeAYIOILEr0 MHU-
LMUPOBAHMS MPOLeAypPbl OAHKPOT-
CTBA U y4yaCTUSI B pacOpemeneHUn
MMYIIeCTBa TOMKHMKA.

B TO ke BpeMs mJisi paccMaTpu-
BaemMoOl KaTeropum HUYTOXHBIX
COe0K OIpefe/ieHUs TOUHON Lienu
He TpebyeTcs. YcTaHOBIeHMe (aKTa
TOTO, UTO CTOPOHBI B peaJIbHOCTU He
uMeNiM HaMepeHMS] Ha BO3HUKHO-
BeHMe, M3MeHeHMe, TpeKpalleHue
IPKIAHCKMX ITPaB 1 00SI3aHHOCTEN,
Kak TpaBuio, TOPOXKIAEMBIX TMOH00-
HOI CHENKOl, IIpefcTaBisieT Co0oii
JIOCTaTOYHOE OCHOBAaHME IJIST KBaIU-
bukaryy cienky Kak HUUTOKHOTA.

CokpbiTne IeICTBUTEIbHOTO
CMbICTA CAEIKM OTBeuaeT B MHTe-
pecam obeux ee cropoH. CoBepias
CIeNKy WUCKIIUUTENbHO IJs BUIA,
CTOPOHBI KOPPEKTHO O(OpMISIOT
BCe JOKYMEeHTbI, HO CO3/JaTh pe-
ajJbHble TPaBOBble MOC/IEACTBUSI He
cTpemsTes [25, 24].

Hamnpumep, Bo usbesxkanue 06-
palieHus B3bICKaHUS Ha IBUKMUMOE
MMYILECTBO OO/DKHMKA 3aK/IIUUTh
JIIOTOBOPbI  KYIUIM-TIPOJAXU WU
IOBEepUTETbLHOTO yIIpaBaeHUs U CO-
CTaBUTb aKkThl O Mepefayve JAHHOTO
MMYILECTBA, IPU ITOM COXPaHUB
KOHTPOJIb IPOAABLIA WM yUYpeauTe-
JIsS1 yIIpaBJeHUS.

IToHsiTMe «IIPUTBOPHAST CHe-
Ka» packpbITo B 4. 2 cT. 195 I'K PT
u 1. 2 cr. 170 'K P®. CornacHo 4. 2
ct. 195 IT'K PT, nputBopHas cuenka,
T.e. cAeKa, KOTopasl CoBepllieHa C
LeJIbI0 MPUKPBITh APYTYIO CHENKY,
HUYTOXHA.

B omiinume oT TamKMKCKOTO 3a-
KOHOJATess,, POCCUMCKUM 3aK0-
HOJaTeleM BHECEHO YTOYHEHMEe B
orpenieJieHNe <«IIPUTBOPHON CHEN-
KU»?: IPUTBOPHAsI CHeNKa, TO eCTh
clieika, KOTopasi coBepllieHa C Iie-
JIPI0 NIIPMKPBITH HOPYIYIO CHOEJIKY, B
TOM YMCJIe CAEeNKY Ha MHBIX YCIOBU-
sIX, HUUTOXHA. Hampumep, cropo-
Hbl 3aKJIIOUMWIN IIpelBapuUTeNbHBIN
JOrOBOp KYIUIM-NIPOLAXU HeOBU-
SKMMOT'O MMYIIIeCTBA Ha KPYITHYIO
CymMMy. 3aTeM B IIeJiIX MPUKPBITh
JaHHYIO CHEeNKY 3aK/IIuWIu Tpu-
TBOPHYIO CHEJIKY — OOTOBOP KyII-
JIU-TIPOLAXKU 3STOTO XK€ HeIBUKU-
MOTO MMYIIECTBa, TOJAbKO yXe Ha
He6OoNBITYI0 CYMMY. B maHHOM CITy-
yae NMPUMEHSIOTCS MpaBuaa, OTHO-
CcsMecs: K NpUKPbITON CHOenke.

CornacHo 1. 87 ITocraHOBIeHUS
Ilnenyma BC Pd N2 25, B cBSI3U ¢
NIPUTBOPHOCTBI0  HEJEeCTBUTEIb-
HOJi MOXXeT OBITh INpU3HAHA JIUIIb
Ta cHejlka, KOTopasi HalpaBJjieHa
Ha JOCTW>KeHMe OPYIUX IMPaBOBBIX
MOCAeACTBUIL U TIPUKDPBIBAET MHYIO
BOJIO BCEX YYaCTHUKOB CHOEJIKMU.
HamepeHusi omHOrO y4yacTHMKA CO-
BEpIIUTh MPUTBOPHYIO CAENKY MJIsI
MpUMeHeHUsI YKa3aHHOW HOPMBbI
SIBJISIIOTCS] HELOCTaTOUHBIMMU.

[y TpUKPBITUS CHOEIKU MO-
SKeT ObITh COBEpIIEHAa HEe TOJIbKO
OIIHa, HO ¥ HECKOJIbKO cAenoK. B ta-
KOM ciyvae, cortacHo 1. 88 Ilocra-
HoByieHUs Ilnenyma BC PO N2 25,
MIPUKPBIBAIOIINE COETKU SIBISIOTCS

2 TIyHkr 2 ct. 170 TK P® (B pen. PenepaybHOTO 3aKOHA
ot 7 mas 2013 r. N2 100-®3 n3/105keH B HOBOJ peak-
umu . 15 ct. 1).
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HUYTOXHBIMU, a K CAe/IKe, KOTOPYIO
CTOPOHBI AEeCTBUTENbHO MMENU B
BUIY, C YIETOM €ee CyIIecTBa U CO-
JepsKaHUsl TIPUMEHSIIOTCSI OTHOCSI-
muecs K Helt mpaBmiaa (1. 2 ct. 170
'K PD).

HykHO OTMeTUTH oOuepemHOe
oTnuue B TekcTe 4. 2 ¢T. 195 TK PT
(Cc yueToM «xXapaxTepa» CHe/IKU) U B
1. 2 cT. 170 TK P® (c yueTom «cyiie-
CTBa U cofepykaHus» cuenku). dop-
MYJIMPOBKA, comgepxamasaca B [K
P®, Ha Hal B3IJISI, B O0JIb1IEH Mepe
COOTBETCTBYET IMPaBOBOI MpUpoLe
CH,emoK.

[IpoBemeM aHanu3 CHeIKU, CO-
BEpIIEHHO JUIIAMU, UMEIOIIMMU
nmopok Bonu [12, 21]: «Hedeticmeu-
menvHOCMb  COeNKU, CO8epUIeHHOL]
2paxc0aHuUHoOM, NPU3HAHHBIM Hedee-
cnocobmwvim» (cT. 196 TK PT 1 cT. 171
'K POD).

CornacHo u. 1 cT. 30 'K PT, rpak-
IaHMH MOXeT ObITh IPU3HAH CYyIOM
HeJleeCII0COOHBIM, €C/TM BCIEACTBUE
IYIIEeBHON O0JIE3HM WU CJIab0yMMUS
OH He CII0CcO0eH IMMOHMMATh 3Haue-
HUSI CBOUX HEWCTBUMA WIU PYKOBO-
IUTb MMHU. B coorBeTcTBUM C TI. 1
cT. 29 T'K P®, HopMma 3aKoHa 3ame-
HeHa: «...BCJeICTBME [yIIeBHOI
60JIe3HM MM CIAO0YMMUS...» Ha «...
BCJIEICTBME TICUXUYECKOTO  pac-
cTpojictBa...». OT MMeHM TIpaxna-
HMHA, TPU3HAHHOTO HeJeecrocoo-
HBIM, C/IeJIKM COBepIIIaeT eTro OMeKyH
(4. 2 ¢T. 30 TK PT).

B T'K P® ectp yTOYHEHUS: OT
MMEHM TpaKIaHWHA, MPU3HAHHOIO
HelleeCIoCOOHbIM, CIeNKU COBep-
1iaeT ero OmneKyH, YYMUThbIBAsI MHe-
HME TaKoro rpaxkAaHuHa, a TIpu
HEBO3MOXXHOCTM YCTAHOBJIEHUS €ro
MHEHUSI — C y4eToM MHbOpMaImum
0 ero IpeArnouTeHUsIX, IIOTyYeHHOI
OT poAuTeJieli TaKOro rpaskJaHMHa,
€ro MpexHuUX OMeKyHOB, MHbBIX JIUII,
OKa3bIBaBIIMX TAKOMY TpaskIaHUHY
YCIIYTY ¥ JO6GPOCOBECTHO MCITOTHSIB-
IIMX CBOM 00s13aHHOCTH (TI. 2 cT. 30
'K PD).

TpaxkmaHCKue KOAEKChl 060-
UX TOCYHapCTB KBaJIUPUIUPYIOT
paccMaTpuBaeMylo HeJelnCcTBU-
TEeJbHYIO CHeJIKy B KauecTBe HMU-
YTOXKHOM, COBEpUIEHHOM C T1O-
POKOM  CyOBEKTHOTO  COCTaBa:
rpakgaHMHOM, IPU3HAHHBIM He-
IeecrioCOOHbIM BCJIEICTBME TICU-
XuUueckoro 3aboneBaHust (4. 1
cT. 196 'K PT). B TO >ke Bpems clieny-
€T 3aMEeTUTb, YTO POCCUIICKNIA 3aKO-
HOJATe/lb 3aMeHUJI TePMMUH «IICU-
xuyeckoe 3ab6oeBaHe» TEPMUHOM
«IICUXUUECKOe paccTpoiicTBO»
(. 1 cT. 171 T'K PO).

Heob6xogumo o0co6o rmomguep-
KHYTb, 4TO BcemupHasi opraHu-
3auuu  3gpaBooxpaHeHusi (BO3)
MCIIONb3yeT OOLIMii TepMUH «IICU-
xuueckue pacctpoiictsa» B MKB-10:
knacc V (F00-F99) «mcuxmdeckue
pacCcTpoiicTBa U pacCTPONMCTBA I10-
BeleHUsI» - BMECTO TepMMHA «IICH-
Xuyeckye 3aboseBaHMS», TTOCKOJb-
Ky He CUMTaeT UX PaBHO3HAYHBIMU
10 CMBICTTY [23].

IpencrasisieTcs, 6bLIO ObI 1ie-
JIecoo6pa3Ho TAIKMKCKOMY 3aKOHO-
JaTeso B COOTBETCTBUM C eIVHBIMU
MEXIYHAPOOHBIMM  CTaHIapTaMu
MpUMEHSITh B cepe 10pUCHpyAeH-
UMK — Hapsay ¢ PO — equHbii MeXx-
IYHapOJHbBI TEPMUH <«IICUXUYe-
CKMe pacCTPONMCTBa».

Coenka, coBepllieHHasi Henee-
CIIOCOOHBIM JIMIIOM, SIBJISIETCSI He-
JIeJiCTBUTENIBHOM C CaMOTO Hauasa.
CornacHo a63. 2 1 3 4. 1 cT. 196 TK
PTua63.2m3m1ct. 171 TK PO,
TaKOM CAe/IKe IIPUMEHSIIOTCS

1) obuiue mocnaencTBus Hemeli-
CTBUTEJIBHOCTU CHEIKU, ITPEayCMO-
TpeHHbIe 4. 2 cT. 192 TK PT u m. 2
cT. 167 TK PO®;

2) crenyuanbHble MOCTeNCTBUS,
npegycMOTpeHHble a63. 3 4. 1
ct. 196 TK PT m a63. 3 . 1 cT. 171
'K PO.

3akoHOZaATenIMMU 000MX TO-
CyoapcTB  TOHSATUE  «peabHbIN
yiep6» onpeneneHo B 4. 2 cT. 15 TK
PT u B n. 2 cT. 15 'K P® - 3t0 pac-
XOIbl, KOTOpbIE€ JIUIIO, Yb€ IIPaBo
HapyIIeHO, TPOMU3BEI0 UJIN JOJIKHO
OymeT MPOMU3BeCTM IJIsT BOCCTAHOB-
JIeHMsI HapyIIeHHOro 1paBa; yTpaTa
WY TIOBpEXeHe ero MMYIIecTBa.

EouHCcTBEeHHOE  pasnuume  —
9TO IpaBka B a63. 2 m. 1 ct. 171 TK
P®: cnoBocoueTaHMe «CTOUMMOCTD
B JleHbrax» MCITPaBJIEHO Ha CJI0BO
«ctouMocTh»®. B TK PT o1eHka cTo-
MMOCTM BBIpaKAEeTCS B JI€HEXHOM
9KBMBajeHTe, HO, HA Halll B3IV,
IOOITyCTUMBI U APYTHE CIIOCOOBI BO3-
MeIIeHUs] CTOMMOCTH. JIJaHHOe pa3-
JAuYMe HaMM paHee ObLIO 3aMeUYeHO
U OTMEUeHO MNpMU aHaau3e craTei
(. 2 ct. 167 TK P® un u. 2 cT. 192
'K PT). Poccuiickuii 3akKoHOZa-
TeJIb TaeT BO3MOXHOCTb CYObeKTam
CIEJIKY ITOJTYUYNUTDb MHbIE MaTepUalib-
HbIe 6j1ara.

ITonoxenusa 4. 2 ct. 196 TK PT u
mn. 2 ct. 171 'K PO npegycmaTpuBa-
I0OT Tak Ha3blBaeMyl «KOHBaIuIa-
UMo» (McleneHne COelKu, MCIpaB-
JleHue opuanueckoro aedexra) [1].

5 ITaHHas TorpaBKa 6bUIa BHECEHA ITyHKTOM 16 cT. 1
@enepanbHOro 3akoHa ot 7 mas 2013 r. N2 100-P3.

KonBanupanusi (IipyM3HaHue [Oeii-
CTBUTEIBHOCTM HUUTOXHOM CIOENIKU
U TIOATBEPXKIeHMe NeiiCTBUTENbHO-
CTU OCIIOPUMOJ CHEJIKN), UCXOIS U3
CMbIC/Ia PacCMOTPEHHBIX II0JIOKe-
Huit 'K P®, gBiaseTcs MOIHOLIEH-
HBIM CIIOCOG0OM 3alUThl IIpaB U
3aKOHHBIX MHTEPECOB JOOPOCOBECT-
HbIX YYaCTHMUKOB TIpaskJaHCKOTO
o6opora [19].

CornacHo 4. 2 cT. 196 TK PT, B
MHTepecax TpakgaHMHa, IMPU3HAH-
HOTO HedeecroCOOHBIM BCIeNCTBIE
MICUXNYECKOTO 3ab0jeBaHus («pac-
cTpoiicTBa» - 1. 2 ¢T. 171 TK P®), co-
BepIlleHHas] UM CHe/IKa MOXeT GbITh
10 TpeGOBaHMIO €ro OmeKyHa Ipu-
3HaHa CYAOM JeiCTBUTENIbHO, eC/in
OHa CcoBeplleHa B MHTepecax («K
Bbiroge» - m. 2 cT. 171 'K P®) sto-
ro rpaxkmaHuHa. Hanpumep, Henee-
CITOCOGHBIM JIMIIOM 6bIjIa COBepile-
Ha COenKa IO TOKYIKe KBapTUPBHI.
BenencTBue u3MeHeHMSI CUTyalun
Ha pbIHKE CHAeJiKa TepsieT 3KOHOMMU-
YeCKyK IIPUBJIEKATENbHOCTb OJIS
MpOJiaBlia, ¥ OH «BCIIOMMUHAET» O ee
HUYTOKHOCTU ¥ TpebyeT BO3BpaTa
KBapTupbl. B maHHOM Ciyuyae ome-
KYH HeleecrocoO6HOro JINIa MOKET
(B IpOTMBOBEC TpeOOBaHMUSIM MPO-
IaBIA) MPeIbsIBUTh MCK O MpU3Ha-
HUU CHEeJKU M0 MOKYIIKe KBapTUPhI
IeiCTBUTENbHOM KaK COBEPILIEHHON!
K BbITOJle OIeKaeMOT0 MM Tpakia-
HuHa [20].

CpaBHUTeNbHBIV aHaAAU3 HOPM
I'K PT u I'K P® nosBonger cuenaTh
BaKHBIII BBIBOJI, COIJIACHO KOTO-
pOMY TIOHSITME «B MHTEepecax 3TO-
ro rpakgaHuHa», cofaepskalleecs B
4. 2 cT. 196 TK PT, 1 1IoHsITHE «K BbI-
rofle 3TOT0 TpaXkJaHMHa», 3a(pUK-
cupoBaHHOe B II. 2 ¢T. 172 TK PO,
SIBJISTIOTCS BecbMa OJIM3KMMM B KOH-
TEeKCTHOM OTHOIIeHuM. B uyacTHO-
CTU, KOPPEKTHOCTh JaHHOTO BbIBOAA
nmoaTBepskaaeT «TOMKOBBIN C/IOBaphb
PYCCKOTrO $I3bIKa», B KOTOPOM CJIO-
BO «BbIFOJIa» O3HAYAET «IIPUOBLIbY,
«I1071b3a, U3BJIeKaeMasl U3 Uero-Hu-
OyIb», «IIPEUMYIIEeCTBO», <KMHTEpeC
(Yale MaTepualbHBI)» [36, . 80].

To ecTp MNOHSAATME «BBITOHA»
SIBJISIETCSI CeMaHTUYeCKM BecbMa
OMMU3KUM K MOHSTUIO «JIVYHBIA MH-
Tepec» (Kak IMpaBMio, MaTepuasb-
HbIJI MHTepec), a CleloBaTebHO,
OyKBaJIbHOE TOJIKOBaHME aHaIU3U-
pPyeMbIX HOpPM, IO CyTH, HE MEHSIET
X IIPaBOBOIO COAEp>KaHMsI.

O cnepywlleil rpymmne He-
IeiCTBUTENMbHBIX CHEJIOK, COBep-
IIEHHBIX HeJIeecroCcoOHOl CTOpo-
HOIt, peub uget B cT. 197 'K PT n
ct. 172 TK P® «Hedelicmgumes-
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[BopeL, Hauwii, peanaeHuns npe3nfeHTa Taf>KUKUCTaHa, I. [lylwaH6e

HOoCMb CcO0enKU, COBepUleHHOll Heco-
8epuleHHOoNeMHUM, He dJdocmuzium
14 nem», ycTaHaBIMBAWOIIUX OCHO-
BaHMe HenelCTBUTEeNbHOCTU TaKUX
CIeoK.

Coenku 3a HeCOBEPIIEeHHOJEeT-
HUX, HEe OOCTUTIIMUX 14 jieT (Mano-
JIETHMX), MOTYT COBepllaTb OT UX
MMEHU TOJbKO UX POAUTENN, YCbI-
HOBUTEJU WIU OTIeKYHbI, 38 UCKIIIO-
YyeHNeM CHeJIOK, YKa3aHHBIX B Y. 2
cT. 29TKPT u B 1. 2 cT. 28 TK PO.

CnenyeT NpuHSTb BO BHUMaHMeE
pa3bsicHeHMss B IlocTaHOBJIeHUU
BC P® N2 25 (. 17), coracHo KO-
TOPBIM CHEJKM MO MPUHSITUIO He-
IBVKMMOTO MMYIEeCTBAa B KauecTBe
Iapa, MHbIe CAe/IKM C HeIBMXKMMbIM
MMYIIECTBOM C YYE€TOM ITOJOXKEHUM
cT. 8.1 1 131 I'K P® 3a manoneTHUX
MOTYT COBepIIaTh OT UX UMEHU UC-
KIIOUUTEIbHO UX POAUTENU, YChI-
HOBUTENN UM ONEKyHbI. B cmydae
HecoOoIeHust TaHHOro TpeboBa-
HUSI COeNKa C HeOBVKMMBIM MMY-
II[eCTBOM, COBepllieHHas] MaJoJieT-
HUM, SIBJISIETCSI HUUTOXHOT. BmecTe
C TeM Cy[ BIpaBe MO TPeOGOBaHUIO
ponuTenel, YCbIHOBUTeNEN UIN
OMeKyHa MaJoJieTHero IIPU3HATh
CHOeNKYy OeACTBUTENbHOI, el OHA
coBepIlleHa K BbITOJle MajoJieTHEero
(ct. 172 TK P®). HUUTOXHO SIBISI-
eTCs CHenKa ¢ HeABVOKUMBIM UMY-
IIeCTBOM, COBepIlieHHas OT uMe-
HM MAaJIOIeTHUX UX POOUTENSIMU,

YCBIHOBUTEISIMU WJIM OIEKyHaMM,
eC/IM OHa SIBHO MPOTUBOPEUUT UH-
Tepecam MajojieTHuX (m. 1 cT. 65
CemeiiHOro Komekca Poccuiickoit
®enepauun [31] u cT. 169 TK PD).

CoBepilieHMe TaKMX CIOEI0K Biie-
yeT aHaJOTUYHble TOC/IeICTBUS,
MpenycMoTpeHHbIe a63. 2 u 3 4. 1
cT. 196 TKPTmna63.2m3m1cr. 171
I'K P®.

I'pakmaHCKMM  3aKOHOHATENb-
ctBoMm Poccum wm  TapskmkucraHa
MNpeaycMOTpeH ciydyaii, KOorga BO3-
MOXHO TIPU3HATh HUUTOXKHYIO CJIeJI-
KY Ie/ICTBUTEIbHOI 110 Tpe6OBaHMIO
ponuTenei, yCbIHOBUTEJEN Uau ore-
KyHa, eI UMM OyZleT ToKa3aHo, UTO
COBepIlleHHAs] MaJIOJIETHUM CHeJIKa
COOTBETCTBYET €ro MHTepecaM.

CrnenyeT OTMETUTb, YTO B [aH-
HOM CTaTbe MMEKTCS Te Xe pas-
VUM B HOPUANUYECKUX TepMMHaX,
4uTo U B npensigymel ct. 196 'K PT
(«B MHTepecax» MaJIOJIeTHEr0) U B
cT. 172 TK PO («K BbIrOAE» MaJIOET-
HEro), KOTopble, MO CyTH, OYKBaIb-
HOI'O CMbIC/Ia HE MEHSIOT.

Hopmer ct. 197 TK PT wm
cT. 172 TK P® He pacnpoCTpaHSIOT-
CSl Ha COEJIKM, KOTOpbIe Ma/IOJIETHUE
BIIpaBe COBEpPILIATh CAMOCTOSITE/b-
HO Ha OCHOBaHUM 4. 2 ¢T. 29 TK PT u
. 2 cT. 28 'K P®, a uMeHHO:

1) MesiKue GBITOBbBIE CHEIKH;

2) choenku, HaIlpaBjieHHble Ha
6e3B0O3Me3AHOE TIOJYYEHNE BBITO-

Ibl, He TpebOylolye HOTapUalbHO-
ro yaocToBepeHUs aubo rocymap-
CTBEHHOI perucTpaiunn;

3) cOelKM IO PaCIOPSI)KEHUIO
cpefcTBamMu, TIpeoCTaBAeHHbIMU
3aKOHHBIM TIpeJICTaBUTENEeM WU C
comiacus MocjeIHero TpeTbuM JIn-
1IOM [IJIST OIpefne/ieHHOM 1e/n MUIn
IJISI CBOGOHOTO PACIIOPSIKEHMSI.

IMo cmenkam MaojieTHEro Tpax-
IaHCKMe KOIEeKCbl 060MX roCyIapCcTB
npeaycMaTpUBalOT  MMYIIeCTBEH-
HYI0 OTBETCTBEHHOCTb, KOTOPYIO
HeCyT ero pPOAUTeNIN, YChbIHOBUTEIN
WMJIV OTIEKYHBI, €CJIU He JOKaKyT, UYTO
00s13aTeIbCTBO GBIIO HAPYIIEHO He
Mo MX BMHe. YKa3aHHbIe Juila — B
COOTBETCTBUM C 3aKOHOM — TaKkKe
OTBeYaloT 3a Bpel, NMPUYMHEHHBIN
MasniosieTHUMU (4. 3 c¢T. 29 IT'K PT u
. 3. cT. 28 [K P®).

[MpoaHanusupyeM HOBYIO KaTe-
TOpUIO HeJeiCTBUTENbHbIX CIeI0K
B OTHOIIEHUM MMYIIeCcTBa, pac-
TOpsDKeHMe KOTOPBIM 3alpelleHo
WIU OTPaHUYEeHO, — CT. 174.1. TK PO
«[locnedcmeus cosepuieHust coenku
8 OMHOWeEeHUU umyujecmed, pacno-
pSMHCEHUE KOMOPbIM 3anpewjeHo uiu
02paHuieHo»*,

KaTteropus «MMylilecTBO» 4pes-
BbIYAIHO IIMPOKO UCTIOIb3YeTCs 3a-
KoHopartesieM PO, HO caMmo orpeze-
JleHMe MOHATUS «umylectBo» B I'K

4 Cratbst 174.1 TK PO BBeneHa 11. 20 cT. 1 ®enepanbHO-
ro 3akoHa ot 7 mast 2013 r. N2 100-®3.
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P® orcyrcTByeT. AHaNnu3 AeNCTBY-
omux noaoxkeHuit 'K PO nosponma
BBIAENNUTh CJeAyole 3HaueHUs
paccMmarpuBaemMoro trepmmHa [18].
Bo-mepBbiX, B TIpaXxgaHCKOM
3aKOHOZATE/NIbCTBE TIO/, MMYIe-
CTBOM TOHMMAIOT OTHe/bHbIEe Belu
M UX COBOKYITHOCTb (11. 2 CT. 15; 1. 2
CT. 46; cT. 211; 1. 4 cT. 218; cT. 301;
m. 2 cT. 561; 1. 3 cT. 564; 11. 2 cT. 690;
m. 1 cr. 705; m. 2 c1. 947; cT. 1064
K P®). Bo-BTOpbBIX, MOHSITUEM
«MMYIIECTBO» MOTYT OXBaThIBaTh-
Cs1 BelllM, JEHbIY U IeHHble Gymaru
(m. 1 cr. 302; 0. 1 cT. 307 TK PO®).
B-TpeTbux, MMyllleCTBOM Ha3bIBa-
I0TCSI He TOJIbKO TepeuyucieHHbIe
paHee 00bEKTHI, HO U MMYIIECTBEH-
Hble mpaBa (cT. 18; cT. 24; . 1 cT. 56;
n.1ct.126; cT. 209; CT. 336; 11. 3-6 CT.
582 I'K P®). B-ueTBepTHIX, TOHITHUE
«MMYIIECTBO» MOXeT 0003HauaThb
BCI0O COBOKYITHOCTb HaJIUYHBIX Be-
1Ieii, meHer, IeHHbIX OyMar, uMyIie-
CTBEHHBIX ITPaB, a TAKKe 00SI3aHHO-
creii cyobekTa (1. 2 €T.63; M. 2 cT. 132;
cT.217; cT. 1112 TK P®). U, B-NIATHIX,
B psifie CJIyuaeB B COCTaB MMYIIECTBA
BKJIIOUAIOTCS: TIPEATIPUITUS U OpY-
rMe MMYIeCTBeHHbIe KOMILJIEKCHI,

OT/Ze/IbHbIe 00beKTbhI, OTHOCIIIMECS
K HeIBWXMMOMY MMYIIECTBY, LI€H-
Hble OymMaru, IIpaBa, yIOCTOBEPEH-
Hble 6e3I0OKyMeHTapHbIMM II€HHBI-
MM OymMaramu, MCKIIOUMTETbHbIE
npaBa M Ipyroe MMYIIECTBO, MPU-
yeM JeHbI'U (B IMOJOOHOM ITOHMMa-
HMM) B COCTaB MMYIIECTBA HE BXO-
ot (n. 1, 2 ct. 1013 T'K PO).

IMop, «pacmopsbkeHueM UMYyIIle-
CTBOM» CJIeiyeT TOHMMAaTh BO3MOX-
HOCTh 3aK/II04aTh CAEIKU, Ipeame-
TOM KOTOPBIX SIBJISIETCS UMYIIECTBO.

Tak, B m. 1 cT. 174.1 TK P® 3a-
KOHOJATeAb YyCTaHABJIMBAaeT TIIO-
CJIeICTBUSI B OTHOIIEHUM CHEJOK,
COBEepIIeHHBIX C MMYIIEeCTBOM,
pacrnopsbkeHMe KOTOPBIM 3alipele-
HO WM OTPaHMYEHO 3aKOHOM WU
MHBIM  (emepasbHbIM  3aKOHOM.
Takue coenky HUUTOXHBI B TOM
YyacTy, B KaKoit OHM mpeaycMaTpu-
BAIOT pacIopsi>keHue UMYIIeCTBOM
6e3 ydyeTa MMEIOUIMXCSI 3alpPeTOB
U orpaHuYeHuit Ha Hero. [Ipu sToM
HedeiCTBUTENIbHOCTh YacTM Ta-
KOJ cHIeJKM He BjieyeT HedeiCTBU-
TeJbHOCTHU MIPOYMX ee yacTeil, eciiu
MOKHO ITPeAIIoN0XKNUTh, YTO CAeaKa
6bl1a ObI cOBepIleHa U 6e3 BKITIoUe-

HUSI HeOeiCTBUTEe/NbHOM ee YacTu
(oTceplka 3akoHopaTens K cr. 180

TK PD).
Hampumep, AuI0, OCYIeCTBUB-
Iee CaMOBOJBHYIO IIOCTPOJIKY,

He BIIpaBe pAacIOpsDKaTbhCsl TaKo
MOCTPOJKOM (MMpogaBaTh, OAPUTh,
claBaTh B apeHy, COBepLIATh C Heil
UHbIe clenku) (1. 2 c1. 222 T'K POD);
HEKOTOpOe MMYILeCTBO B CUJIy 3a-
KOHAa He MOXEeT ObITh IpPeIMeTOM
s3asnora (ct. 336 'K P®); Hapymie-
HMe 3alpeTa Ha MPUHYIUTEIbHOE
UCIOJIHEHME pelleHUuil CYOoB II0
MMYIeCTBEHHBIM TpPebOBaHUSIM K
IOKHUKY (cT. 126 @3 «O HecocTo-
SITeTbHOCTU (OAHKPOTCTBE)» OT 26
okTsi6ps 2002 r. N2 127-®3); Bpe-
MEHHO BbIBO3MMBIE KYJIbTypHbBIE
LIEHHOCTH, IOCTOSIHHO XpaHsIlye-
Cs B rOCyJapCTBEHHBIX U MYHULIU-
MaJbHBIX MY3esX, apxuBax, 6ubmm-
OTeKax, MHBIX TOCYLapCTBEHHBIX
XPaHWJINIIAX, He MOTYT OBITH MC-
M0JIb30BaHBI B KaUecTBe obecrieye-
HUSI KpeAuTa WIM CIYXXUTb Ipef-
meToM 3ajora (a63. 4 cT. 28 3akoHa
PO ot 15 anpens 1993 N2 4804-1 «O
BbIBO3€ U BBO3€ KYJIbTYPHBIX LI€H-
HoCTelt») [14].

r. Mockea, Bupg Ha 3gaHue BepxoBHoro cyga
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Hapymenne wumewnuxcs 3a-
MIPEeTOB BJieUeT 3a COO0Vi HUYTOX-
HOCTb CHeJIKM B YacTM pacliopsike-
HUSI MMYIIECTBOM, paclopsiKeHue
KOTOPBIM 3ampeleHo WIu orpa-
Hu4YeHo 3akoHOM. CremoBaTenbHO,
3aKoHozaTenb C BBegeHuem B [K
P® 1. 1 cT. 174.1 npenocTaBuil BO3-
MOXXHOCTb CTOPOHAM CIeJIKM BCe ke
UCTIOTHUTh TaKyl CHOEJNKYy WCKIIIO-
YUTEIbHO B TOJ 4acTu, KOTOpas He
HapyliaeT 3aKOH, peryJaupyoommui
rpaXXIaHCKO-IpaBOBble  OTHOIIIe-
HMS. YKa3aHHbINM ITYHKT OIpenenseT
TOC/IeICTBUS COBepIlIeHus CAENKU C
HapyllleHMeM 3alpeTa Ha pacrops-
>KeHMe MMYIIEeCTBOM, HaJIOKeHHOTO
B CymebHOM WIM WMHOM YCTaHOB-
JIeHHOM 3aKOHOM TOpsiiKe. 3arpeT
HajlaraeTcsl CygoM WM B yCTaHOB-
JIECHHOM MM TIopsiike. DTO MOKeT
MOBAUSITH HA OCBEJOMJIEHHOCTb
KOHTpareHTa AO/DKHMKA MO CAeNKe.
IMosTomMy ecu mIpuobpeTaTeab UMY-
1IecTBa, paclopsbkeHMe KOTOPhIM
3alpeleHo B CyJe6HOM MM MHOM
YCTaHOBJIEHHOM 3aKOHOM TOpSiJI-
Ke, SBISETCS HemoOpOCOBECTHBIM
(T.e. 3HAJI WM JOJIKEH ObUT 3HATH O
MomOGHOM 3aIpeTe), TO KPemuTop
IOMDKHMKA WMJIM WMHOE YIpaBOMO-
YyeHHOe JMI0 BIpaBe peajn3oBaTh
CBOM TIpaBa B OTHOLIEHUM yKa3aH-
HOrO umylecrsa. B Ttom wiyuae,
KOorma mpuobpeTaTeib MMYIIECTBA
SIBJIIETCST TOOPOCOBECTHBIM, T.€. OH
He 3HaJT ¥ He JOJIKEH ObLI 3HATH O
3arpeTe, HAJIOKEHHOM B Cymne6HOM
VIV VTHOM TIOPSIIKE, COBEPIIIEHHAS] UM
cnenka OyneT neiicTBUTeNbHOIA [1].

W3 comepxkanus 1. 2 cT. 174.1 TK
PO crnepyeT, uTO 3ampeT pacropsi-
KaThCsl MMYIIIECTBOM paclipocTpa-
HSeTCs TONbKO Ha NO/KHMKA. JlaH-
HbII1 3ampeT HajaraeTcs B KauecTBe
obecrieunTeabHON Mepbl IJIsT 3alliu-
Thl MHTEpecoB KpeauTopa. [losTomy
KpeIuTop BIIpaBe paclopsKaThCs
TaKUM MMYIIECTBOM, BKJIIOYasi ero
OTUYKZeHMe, eCiM TIPUobpeTaTeshb
3HAaJI WIN TOJ/KEH ObLI 3HATh 00 MMe-
Io1lleMcs 3arpeTe. B TpOTUBHOM CITy-
Yyae KpeauTop He BIIpaBe 3aKI0YaTh
CIeNIKy TI0 OTUYKIEHUI0 COOTBET-
CTBYIOIIETO MMYyIIecTBa Iof, CTpa-
XOM TIpM3HaHUS ee HelelCTBUTENb-
HOJ1 IT0 Tpe6OBaHUIO IMpUobpeTaTes
KaK COBepIleHHO} ¢ HapylleHueM
3akoHa. TakuM 00pa3oM, U JO/DKHUK,
pacropsSiAMBIINIACS ~ UMYIIECTBOM
BOIIPEKM 3ampeTy, U KpeauTop, Ha-
PYWIMBIINIA YCJIOBUSI peanu3aniuu
CBOMX MIpaB, MPeAyCMOTPEHHBIX TI. 2,
HapyIIaloT 3aKOH. B 0060MX ciaydasx
IIOJKHBI ITPUMEHSIThCSI TIOCTeACTBUS,

yCTaHOBJIeHHbIE CT. 166 n 168 TK B
pelaxkiuu 3aKoHa [29].

Takum o006pasoMm, HoOpMa II. 2
cT. 174.1 TK P® oTnmyaeTcs: OT HOpMbI
m. 1 ct. 174.1 TK P® Tem, uto 3amper
WM OTpaHMYeHMe Ha pacriopsskeHue
MMYIIECTBOM HaJIaraeTcs B Cyae6HOM
(obecrieunTebHbBIE MEPBI) UV MHOM
TOopsiZiKe, HATTpUMep aAMUHUCTPATUB-
HOM, a He C/lefyeT U3 3akoHa. JlaHHoe
0OCTOSITETILCTBO MOYKET TIOCTYKUTh
JIOKa3aTe/IbCTBOM OCBEeIOM/IEHHOCTHU
KOHTpareHTa [IO/DKHMKA 1O OCIapy-
BaeMOI1 CIeKe.

B cirydae ocBeqOMIIEHHOCTY TIPU-
obperaresis UMyllecTBa (3HaA WU
IIOJDKEeH ObUT 3HATD O HAIMUMM 0becre-
YUTENIbHBIX Mep) KpeauTop HO/KHU-
Ka WIX MHOe YIIpaBOMOUYeHHOe JINIIO0
BIIpaBe peain30BaTh CBOM ITpaBa B OT-
HOIIIeHUM ITaHHOTO MMmylecTBa. Ecim
MpMobpeTaTe/b UMYIIIECTBA SIBJISIETCS
IIOOPOCOBECTHBIM (He 3HAI U He JION-
>KeH ObUT 3HATh O 3arpeTe WIM orpa-
HUYEHUY, HAJIOKEHHOM B Cyae6HOM
TOPSIAKE), COBepIlleHHas] UM CHAenKa
OyIeT IeliCTBUTEbHOM U TTpaBa JInLia,
obecrieueHHbIE TAHHBIM 3aITPETOM, He
OyIyT peann30BaHbl.

IlaHHas KaTeropusi HemeliCTBU-
TenbHbIX caenok B [K PT oTcyTcTByer.
OpHako MMeeTcs CylleCTBeHHOe UMC-
JIO CTy4daeB, KOTZAA 3alpeT Ha pacro-
psSDKeHMe MMYIIeCTBOM BBbITEKAeT U3
MHBIX CTaTeli B paMKaX TaJKUKCKOTO
Ipak/IaHCKOTO 3aKOHO/ATebCTBa, a
TaKke 3aKOHOB PT, 00s13aTelIbHbIX K
MIPUMEHEHNIO cymaMu  Pecrrybmmku
MpU PacCMOTPEHUM COOTBETCTBYIO-
1UX Ael.

B cBSI3M € U3/IO)KEHHBIM paHee
11e1ec006pasHO TPUBECTU ITPUMEPDI
TakMx ciaydaeB. Tak, B ciaydae BO3Be-
JIEeHMSI CAMOBOJIbHOM MOCTPOMKMA JINIO
He TIpHobpeTaeT Ha Hee TIPaBO COO-
ctBeHHOCTH. OHO He BITpaBe pacro-
PSDKaThCS IIOCTPOMKOIL, ITpoaBaTh ee,
JlapUTh, CIaBaTh B apeH 1y, COBepIIaTh
opyrue coenku (4. 2 cr. 246 TK PT);
yUpeXIeHue He BIpPaBe OTUYYKAATh
WM MHBIM CIIOCOO0OM PacIopsbKaThCs
3aKpervieHHbIM 32 HMM MMYIIeCTBOM
¥ MMYIIECTBOM, ITPUOOpPETEHHBIM 3a
CUeT CPeNCTB, BbIIEJIEHHbIX €My TIO
cmerte (4. 1 cr. 315 T'K PT); 3aor ot-
JlelTbHBIX BUJIOB MMYIIIECTBA, B UaCTHO-
CTU MMYILLECTBA TpaXkaH, Ha KOTOpoe
He JIOITycKaeTcsl obpalieHne B3bICKa-
HMSI, MOKET ObITh 3aKOHOIATETbHBIMU
aKTaMu 3ampelleH UiIu orpaHuueH (4.
3cT. 360 'K PT).

Crnemyer 0OpaTUTH TOBBIIIEHHOE
BHMMaHMe Ha TO 00CTOSTENIbLCTBO, UTO
B IENIX COOMIOIEHUS] MMYIIECTBEH-
HbIX MHTEPEeCOB [aHHAs KaTeropus

HeIIe/ICTBUTEbHbIX CHEJIOK (IIOMMUMO
'K P®) umeer MecTo ObITh B Ipaxk-
JIIAaHCKOM 3aKOHOJATeIbCTBE CTpPaH —
yuactHul, CHI. B 4acTHOCTHM, peub
unet o I'paskgaHckom kogekce Pecrry-
6Ky MojmoBa, KOTOPBIi MpU3HAeT
OTHOCUTEILHO HeleyiCTBUTEeIbHOM
CIIEeJIKY, COBEPILIEHHYI0 C HapylleHMU-
€M 3arpeTa pacropsbKaThCs MMYIIe-
ctBoM (cT. 232 TK PM) [7].

ABTOp HacToOsIIIEel ITyOIMKaIm
mpemjiaraeT Ha  3aKOHOIATEIbHOM
YPOBHE MHKOPIOPUPOBaTb B I'pak-
JAaHCKMU1 Komekc Pecrryomku Tag-
SKMKUCTAaH  HOBBIM  CIlelMaIbHbIN
COCTaB HeNeMCTBUTEIbHBIX CHEJIOK,
QHAJIOTUYHBIN TMPaBUITY, MNPeIyCMO-
TpeHHOMY CT. 174.1 TK P®, xotopoe
(UKCHpyeT BO3MOXKHOCTh MPU3HATH
CIeJIKY HeJIeICTBUTEIbHO B OTHOIIIE-
HUM MUMYILIeCTBA, pacIiopsbkeH1e KOTo-
PBIM 3alpelleHo WiX OrpaHUYeHO. m
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The Role of Domestic Courts
in Ascertaining and Shaping Public
International Law

A. Introduction

In order to take part in the exer-
cise of identifying, ascertaining and
enforcing international law, a domes-
tic legal system must be open to the
application of international law by
domestic courts. This precondition
is usually referred to as the question
whether and under what conditions
international law is directly applica-
ble in the domestic legal order or can
be regarded as “self-executing.”!

“ This article is based on earlier works on the subject of
customary international law and the role of domestic
courts, such as August Reinisch, ‘The International
Relations of National Courts: A Discourse on
International Law Norms on Jurisdictional and
Enforcement Immunity’, in: A. Reinisch/U. Kriebaum
(eds.), The Law of International Relations - Liber
Amicorum Hanspeter Neuhold (eleven international
publishing 2007), 289-309; Peter Bachmayer/August
Reinisch, ‘“The Identification Customary International
Law in Austrian Courts’, in: 17 Austrian Review of
European and International Law (2015), 1-438.

Whether or not international
law is directly applicable in a do-
mestic legal order ultimately rests
on a political decision of the forum
state which is usually “translated”
in specific constitutional law norms
that transform this political decision
into law. As a matter of principle, in-

! See in general, e.g.,, Dinah Shelton (ed.),
International Law and Domestic Legal Systems
- Incorporation, Transformation, and Persuasion
(OUP 2011); with regards to treaties, see Jacobs and
S Roberts (eds), The Effect of Treaties in Domestic
Law (1987); Duncan B. Hollis, Merritt R. Blakeslee
and L. Benjamin Ederington (eds.), National Treaty
Law and Practice (Nijhoff 2005); David Sloss (ed.), The
Role of Domestic Courts in Treaty Enforcement — A
Comparative Study (CUP 2009); Albert Bleckmann,
‘Self-executing Treaty Provisions’ in: Bernhardt (ed.),
Encyclopedia of Public International Law IV (2000)
374; Karen Kaiser, ‘Direct applicability’, in: Wolfrum
(ed.), Encyclopedia of Public International Law IX
(2012) 1108; for a different approaches of dealing
with self-executing treaties (albeit with a focus on U.S.
doctrine), see Carlos M. Vazquez, ‘The Four Doctrines
of Self-Executing Treaties’ 89 AJIL 695 (1995).

ternational law does not require that
states accord direct applicability to
its rules.?Rather, states are general-
ly free how to abide by international
law and whether to give it direct ef-
fect or whether to transform it into
domestic rules of law corresponding
to what international law demands.?
Only in a few cases, treaty claus-
es expressly state that some treaty
provisions are to be directly applied
in the domestic legal systems of the

2 Frédéric Mégret, ‘International law as law’, in:
James Crawford and Martti Koskenniemi (eds.), The
Cambridge Companion to International Law (CUP
2012) 64, 69 (“[Obligations] apply primarily in the
sphere of state-to-state relations and there is little
pressure by international law to make its norms part of
domestic law.”).

5 This is confirmed by Article 26 of the Vienna
Convention on the Law of Treaties, 1155 UNTS 331, 8
ILM 679 (1969) (“Every treaty in force is binding upon
the parties to it and must be performed by them in good
faith.”).

SHBAPD 2018

MEXIVYHAPOIHBIN IPABOBOW KYPBEP

13



FPAXXAAHCKOE 3AKOHOAATEJIbCTBO B PA3HbIX CTPAHAX

contracting parties.* Likewise, they
may also expressly exclude such di-
rect applicability.

While the possibility of accord-
ing international law rules direct ap-
plicability is usually associated with
legal “monism”, the need to trans-
form or “incorporate” international
law norms through the adoption of
domestic law is normally regarded
as an expression of “dualism”.’ In
practice, most national legal sys-
tems that permit direct applicabili-
ty of international law require that
such an international law rule must
be sufficiently clear and precise
in order to be applied by domestic
courts and administrative bodies.®

B. Identification
of International Law

Domestic courts often have to
apply international law in the form
of treaty and/or customary inter-
national law: this requires treaty
interpretation and identification of
custom. The first might often be con-
sidered the easier task, the second
the more challenging one, in particu-
lar in countries with a strong codifi-
cation tradition, where “unwritten

sources” of law are viewed with scep-
ticism. There is renewed interest in
the identification of customary in-
ternational law which is evident in
the work of the International Law
Association (ILA)” and more recently
the UN’s International Law Commis-
sion (ILC) which, in 2012, included
the topic “Formation and evidence
of customary international law” in
its programme of work,® and sub-
sequently decided to focus on the
question of the “Identification of
customary international law”.’
Domestic court decisions them-
selves may be regarded as subsidiary
sources for the determination of in-
ternational law. While it is, of course,
true that Article 38(1)(d) ICJ Statute
merely refers to “judicial decisions”
as subsidiary means for the deter-
mination of rules of law,!° it is today
generally accepted that also nation-
al court decisions can serve as such
“subsidiary means for the determi-
nation of rules of law”.!! More explic-
itly, Article 24 of the Statute of the
ILC acknowledges the role of both
domestic and international courts.!?
Just like those issued by interna-
tional courts and tribunals, national
court decisions constitute de facto
“precedents”® on issues of interna-

4 Advisory Opinion concerning the Jurisdiction of the
Courts of Danzig, Permanent Court of International
Justice, 2 March 1928, Ser. B No. 15, 17 et seq. (“[...] the
very object of an international agreement, according
to the intention of the contracting Parties, may be the
adoption by the Parties of some definite rules creating
individual rights and obligations and enforceable by the
national courts.”).

5 E.g., Pierre-Marie Dupuy, ‘International Law and
Domestic (Municipal) Law’, Max Planck Encyclopedia
of Public International Law (April 2011) para. 13; Dinah
Shelton, ‘Introduction’, in: idem (ed.), International
Law and Domestic Legal Systems — Incorporation,
Transformation, and Persuasion (OUP 2011) 1, 10.

¢ See Kaiser, ‘Direct applicability’, supra note 1, at 1111
et seq. See already Foster v Neilson, 27 US 253, 314
(1829) (holding that a treaty is “self-executing” when
it ‘operates of itself without the aid of any legislative
provision’) or A and B v Government of the Canton of
Zurich, Appeal against a Regulation of 15 September
1999 adopted by the Canton of Zurich on the Tuition
at Schools of Higher Education, Case No 2P.273/1999,
BGE 126 I 242, ILDC 350 (CH 2000), 22nd September
2000, Switzerland; Federal Supreme Court [BGer] (‘2b
Switzerland was a country with a monist tradition:
an international treaty ratified by the Federal Council
formed part of federal law from the time of its entry
into force for Switzerland; it was immediately binding
on the authorities without need for it to be incorporated
in the internal legal system through the adoption of a
special law. However, the provisions of an international
treaty could only be invoked by individuals before the
national courts if they were self-executing, that is:
if they had a sufficiently clear and tangible content
to form the basis of a decision. Treaty provisions of
a programmatic character could not be considered
as self-executing: they did not establish individual
rights that could be invoked before national courts, but
needed to be elaborated and given appropriate form by
the legislator.”).

7 See ILA Resolution 16/2000, Formation of General
Customary International Law, adopted on 29 July
2000 by the International Law Association, reprinted
in International Law Association, Report of the Sixty-
ninth Conference (London 2000) 39.

8 Formation and evidence of customary international
law, Note by Sir Michael Wood, Special Rapporteur,
30 May 2012, UN-Doc. A/CN.4/653. ILC Report 2012,
A/67/10, pp. 108-115, at 108.

° ILC Report 2013, A/68/10, pp. 93-100, at 100.

10 Statute of the International Court of Justice; available
at http://legal.un.org/avl/pdf/ha/sicj/icj_statute_e.pdf.

I Hugh Thirlway, ‘Law and Procedure, Part Two’, 61
BYIL (1990) 128; Maurice Mendelson, ‘The Formation
of Customary International Law’, 272 RdC (1998) 200;
Peter Malanczuk, Akehurst’s Introduction to Modern
International Law (7th ed., 1997) 51. See, however,
Alain Pellet, ‘Article 38’, in Andreas Zimmermann et. al.
(eds.), The Statute of the International Court of Justice.
A Commentary (OUP 2006) 788 (“[...] the present writer
tends to share the view that these decisions should
better be treated as elements of State practice in the
customary process or, maybe, as being at the cross-road
between evidence of practice and opinio juris.”).

12 Statute of the International Law Commission,
adopted by the General Assembly in resolution 174 (II)
of 21 November 1947, as amended by resolutions 485
(V) of 12 December 1950, 984 (X) of 3 December 1955,
985 (X) of 3 December 1955 and 36/39 of 18 November
1981 (“The Commission shall consider ways and means
for making the evidence of customary international
law more readily available, such as the collection and
publication of documents concerning State practice and
of the decisions of national and international courts on
questions of international law, and shall make a report
to the General Assembly on this matter.”); available
at  http://legal.un.org/ilc/texts/instruments/english/
statute/statute.pdf.

tional law, as a result of their per-
suasive authority.'* Thus, decisions
both of international tribunals on
the one hand and of national courts
on the other hand may be relied on
to determine a given rule of interna-
tional law.

In the ILC’s recent work on
“Identification of customary inter-
national law” there is an interesting
principled differentiation between
international and national jurispru-
dence on international law and its
respective relevance. Draft Conclu-
sion 13 provides as follows:

“Decisions of courts and tribu-
nals

1. Decisions of international
courts and tribunals, in particular
of the International Court of Justice,
concerning the existence and con-
tent of rules of customary interna-
tional law are a subsidiary means for
the determination of such rules.

2. Regard may be had, as ap-
propriate, to decisions of national
courts concerning the existence and
content of rules of customary inter-
national law, as a subsidiary means
for the determination of such rules.”

This inserts a remarkable dis-
tinction which is not apparent from
and ILC Statute™ which refers to
both national and international
court decisions as equivalent forms
of evidence of international law.
The wording of Draft conclusion 13
clearly ranks decisions of interna-
tional courts higher than those of
national ones. The former “are” a
subsidiary means for the determi-
nation of such rules, while “[r]egard
may be had, as appropriate, to” the
latter only. This indicates that they
are not automatically enjoying the
same level of deference as interna-
tional court decisions do.

This seems to reflect the Special
Rapporteur’s scepticism towards the
ability of national courts “to get in-

13 Cf. Shane Darcy, Judges, Law and War, The Judicial
Development of International Humanitarian Law (CUP
2014) 25-37, who doubts that the use of this term would
be “wholly accurate”; see also Aldo Zammit Borda, ‘The
Use of Precedent as Subsidiary Means and Sources of
International Criminal Law’, 18 Tilburg Law Review 65
(2013) 80, stressing the heavy reliance of international
criminal courts on external judicial decisions.

4 See H. P. Glenn, ‘Persuasive Authority’, 32 McGill
LJ. 261 (1987). See also Mohamed Shahabuddeen,
Precedent in the World Court (1996); Robert Jennings,
‘The Judiciary, International and National, and the
Development of International Law’, 45 ICLQ (1996) 9.
In regard to other dispute settlement forms, see Raj
Bhala, ‘“The Precedent Setters: De facto stare decisis in
WTO Adjudication’, 9 Journal of Transnational Law &
Policy 1 (1999).

15 See supra note 15.
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ternational law right”.!® As will be
discussed below it contrasts with
the more important role of nation-
al courts in regard to the formation
of international law.!” But also on a
more general conceptual level, it is
hard to accept that domestic court
judgments should enjoy an inferior
status as a subsidiary source of in-
ternational law than internation-
al court decisions. Whatever their
formal status, the relevance and re-
liability of any judicial pronounce-
ment depends upon the quality of
its reasoning. The fact that domestic
courts may be more likely to get it
not always right when dealing with
an international law issue and that
international courts, in particular
the ICJ, are more likely to do so is no
principled argument to accord the
latter a higher status than the oth-
er. Their equal treatment in the IC]
and ILC Statutes as well as by most
of the scholarly works indicates that
any differentiated treatment should
solely depend upon their intrin-
sic quality and not on their formal
quality as national or international
court decision.

Therefore, it is questionable to
what extent a sharp distinction be-
tween international and national
decisions is necessary. Should the
circumstances be deemed to require
distinguishing international from
national decisions, the focus should
not be so much on the institution-
al classification of a decision-mak-
ing body, but rather on the law ap-
plied by that body.!® At any rate, it
should always be borne in mind that
national courts may often act in a
dual capacity as both enforcers and
creators of international law.!® In
addition, authors have pointed to
the intricacy of asserting whether it
is really a rule of international law
that a certain national court has ap-
plied or indeed whether a national
judge has perhaps been of a mistak-
en conviction of applying interna-
tional law when in fact the rule in
question is only of a purely nation-

16 ILC, First report on formation and evidence of
customary international law by Special Rapporteur
Michael Wood, UN Doc. A/CN.4/663 (17 May 2013),
para. 84.

17 See infra text at note 37.

18 Aldo Zammit Borda, ‘A Formal Approach to Article
38(1)(d) of the ICJ Statute from the Perspective of the
International Criminal Courts and Tribunals’, 24 EJIL
649 (2013) 658-659.

9 Anthea Roberts, ‘Comparative International Law?
The Role of National Courts in Creating and Enforcing
International Law’, 60 ICLQ 57, 91-92 (2011).

al nature.?® Also, caution has been
advised with a view to the varying
value of national decisions which
are sometimes based on insufficient
sources, may contain only limited
analyses of international law is-
sues?! or may suffer from either a
“subconscious national bias” or — in
countries lacking independence of
the judiciary from the executive —
even a conscious national bias.??

National court decisions which
reflect international law and, in
particular, rules of customary inter-
national law can be found in many
fields. One of the most prominent is
certainly the field of state immuni-
ty, where courts are not restricted
to ascertaining the law, but actually
shape it as well.?* For present pur-
poses, however, the emphasis is on
national court decisions as evidence
of or subsidiary means for the deter-
mination of customary internation-
al law.

In this regard the approach in
Hoffmann v. Dralle or Dralle v. Czech-
oslovakia,?* a leading 1950 Austri-
an Supreme Court case confirming
the restrictive state immunity doc-
trine,?® was exemplary. In that case
a domestic court very closely scru-
tinized state practice in the form of
national court decisions in order to
ascertain the content of the state of
customary law on state immunity.

The case arose from a complex
trade mark dispute between Mr.
Hoffmann, the Austrian representa-
tive of the German cosmetics man-
ufacturer “Georg Dralle” and the
state-owned company “Jiri Dralle”,
the Czech branch of the German
firm which had been nationalized by

2 Peter Malanczuk, Akehurst’s Introduction to Modern
International Law (7th ed., 1997) 51, referring to Karl
Doehring, ‘The Participation of International and
National Courts in the Law-Creating Process’, 17 South
African Yearbook of International Law 1 (1991/2);
Robert Y. Jennings, ‘The Judiciary, International and
National, and the Development of International Law’,
451CLQ 1 (1996).

2 James Crawford, Brownlie’s Principles of Public
International Law (8th ed., OUP 2012) 41.

2 Georg Schwarzenberger, ‘The Inductive Approach to
International Law’, 60 Harvard Law Review 539 (1947)
554-556, providing five ways in which national courts
are handicapped as compared with international courts
and tribunals, e.g. constitutional constraints.

3 See infra text at note 37.

% OGH 1 Ob 171/50 (Dralle v. Republic of
Czechoslovakia), 10 May 1950, ILDC 2833 (AT 1950), SZ
1950 No. 23/143, p. 304-332; 17 ILR 155.

% See for a detailed discussion Peter Bachmayer/August
Reinisch, ‘The Role of Judges at Austrian Courts in the
Development of International Law’, 14 The Law and
Practice of International Courts and Tribunals (2015),
151-170.

Czechoslovakia after World War II.
While the substance of the dispute
related to the potential extrater-
ritorial effect of the Czechoslovak
nationalization decree (which was
eventually denied) the preliminary
question for the courts was wheth-
er a foreign state could be sued be-
fore Austrian courts with regard to a
dispute involving the use of trade-
marks. The claimant had sought an
injunction against the Czechoslovak
state-owned company to restrain it
from claiming the exclusive right to
use the Dralle trademark in Austria.
The Austrian Supreme Court came
to the conclusion that since the re-
spondent’s claim to immunity from
jurisdiction concerned the commer-
cial activities of a foreign sovereign
state rather than its political ac-
tivities the respondent was subject
to the jurisdiction of the Austrian
courts.?® While this result is not sur-
prising under a restrictive immunity
standard,?” the remarkable part of
the decision is the thorough and in-
depth analysis which led the Court
to conclude that the doctrine of ab-
solute state immunity was no longer
generally accepted and that there
was thus no customary internation-
al law obligation to accord immuni-
ty to Czechoslovakia.

After an initial examination of
the pertinent Austrian case-law on
state immunity where in ten of its
previous decisions immunity had
been partly denied where a respond-
ent state had acted like a private un-
dertaking, the Supreme Court con-
cluded that “it cannot be said that
there is any uniformity of case law
in so far as concerns the extent to
which foreign states are subject to
Austrian jurisdiction.”?®

It then turned to an analysis of
foreign jurisprudence, recognizing
that the issue whether foreign states
were immune regarding their com-
mercial activities was a question of
international law and that such a
potential rule of customary interna-
tional law could be ascertained best
by analysing the judicial practice of
states. In the court’s words:

“In view of the fact that we are
here concerned with a question of

%17 1ILR 155.

27 See Hersch Lauterpacht, ‘The Problem of
Jurisdictional Immunities of Foreign States’, 28 BYIL
(1951) 220; Christoph Schreuer, State Immunity: Some
Recent Developments (1988); Pingel-Lenuzza, Les
Immunités des Etats en Droit International (1997).

217 LR 155, 157.
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international law we have to ex-
amine the practice of the courts of
civilised countries and to find out
whether from that practice we can
deduce a uniform view; this is the
only method of ascertaining wheth-
er there still exists a principle of
international law to the effect that
foreign states, even in so far as con-
cerns claims belonging to the realm
of private law, cannot be sued in the
courts of a foreign state.”?’

What follows is a truly impres-
sive overview of mostly European,
but also non-European jurispru-
dence developing the distinction
between sovereign and commercial
activities, acta iure imperii and acta
iure gestionis, in order to limit state
immunity to acts manifesting an
exercise of sovereign powers. The
court extensively cites from Italian,
Belgian and Swiss cases and then
continues to cite Egyptian, German,
English, American, Czech, Polish,
Portuguese, French, Romanian, Bra-
zilian, and Russian case-law in order
to conclude that

“[...] it can no longer be said that
jurisprudence generally recognizes
the principle of exemption of foreign
states in so far as concerns claims of
a private character, because the ma-
jority of courts of different civilised
countries deny the immunity of a
foreign state, and more particularly

#171LR 155, 157f.

because exceptions are made even
in those countries which today still
adhere to the traditional principle
that no state is entitled to exercise
jurisdiction over another state.”3°

Subsequently, the Court also
addressed a number of other docu-
ments which dealt with the question
of state immunity, ranging from
treaties® to various non-binding
resolutions,? and scholarly works,
all supporting the principle of re-
strictive immunity.

In the view of the Austrian Su-
preme Court, these “various propos-
als of international associations”
equally showed that “the classic
doctrine of unlimited immunity no
longer correspond[ed] to the view
expressed in legal practice.”

On this basis the Court conclud-
ed that

“[...] it can no longer be said that
by international law so-called acta

017 LR 155, 161.

5! Treaty of Saint-Germain-en-Laye (Treaty of Peace
between the Allied and Associated Powers and Austria),
10 September 1919, 226 CTS 8, Article 233 (“If the
Austrian Government engages in international trade, it
shall not in respect thereof have or be deemed to have
any rights, privileges or immunities of sovereignty.”).

32 E.g.,, Resolution of the Imperial Economic
Conference of the British Empire in 1923 and a similar
recommendation in the Report of the World Economic
Conference held at Geneva in 1927, to the work of
academic associations and institutions like ILA and
IDI resolutions and a draft of the Harvard Law School
of 1932.

% 171LR 155, 163.

gestionis are exempt from munici-
pal jurisdiction. This subjection of
the acta gestionis to the jurisdiction
of states has its basis in the devel-
opment of the commercial activi-
ty of states. The classic doctrine of
immunity arose at a time when all
the commercial activities of states
in foreign countries were connect-
ed with their political activities,
either by the purchase of commod-
ities for their diplomatic represent-
atives abroad, or by the purchase of
war material for war purposes, etc.
Therefore there was no justification
for any distinction between private
transactions and acts of sovereign-
ty. Today the position is entirely
different; states engage in commer-
cial activities and, as the present
case shows, enter into competition
with their own nationals and with
foreigners. Accordingly, the classic
doctrine of immunity has lost its
meaning and, ratione cessante, can
no longer be recognized as a rule of
international law. ... For these rea-
sons the Supreme Court reaches the
conclusion that in the present case
the question of jurisdiction must be
answered in the affirmative.”*

On the merits, the Court held
that the Czech nationalization
measures would not be accorded ex-
traterritorial effect. Thus, the rights
of the German company and its
Austrian representative were still in
existence and could be enforced via
the injunction sought by the claim-
ant.

As regards the evidence relied
upon for the central question of
state immunity, the Austrian Su-
preme Court obviously engaged in a
very diligent analysis of both Austri-
an and foreign case-law. With regard
to immunity issues such a case-law
analysis is of course highly appro-
priate since it is the court decisions
themselves which are both a mani-
festation of relevant state practice
(it is national courts according or
denying immunity) and of opinio ju-
ris (by deciding in favour or against
immunity national courts as organs
of a state express an attributable
conviction whether they think that
their result is required or permitted
by international law). Thus, it seems
correct to look at the actual court
practice in order to establish a rule
of customary international law on
state immunity.

*171ILR 155, 163.
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The fact that any such case-law
analysis might ultimately be incom-
plete for the purpose of establishing
conclusively a sufficiently consist-
ent and general practice seems to
have motivated the court to look for
an answer in a rather indirect way.
One should note that the Dralle
court did not establish that there
was a rule of customary interna-
tional law according to which states
no longer enjoyed immunity for
commercial/iure gestionis activities.
Rather, the court used the case-law
survey to conclude that the principle
of state immunity also for claims of
a private character can no longer be
upheld since the majority of nation-
al courts denied immunity in such
cases.® In other words, it was the
demise of the absolute state immu-
nity doctrine which led the court to
believe that it was entitled to deny
immunity for the private law activi-
ties of a foreign state which engaged
in a commercial activity and tried to
dissuade a competitor from using
certain trademarks.

Unfortunately, the Austrian Su-
preme Court never repeated such
an elaborate exercise of thoroughly
scrutinizing domestic and foreign
national case law on an issue in or-
der to determine the content of a
rule of customary international law.
More recently it mostly relied on the
other subsidiary source mentioned
in Article 38(1)(d) IC] Statute, i.e.
scholarly works in order to deter-
mine the existence of IL.3 Never-
theless, this early precedent can
serve as an important reminder of a
correct comparative law approach in
order to assess not only the view of
other state courts, but to determine
their state practice and opinio juris.

Clearly there are myriads of na-
tional court decisions dealing with
many aspects of customary inter-
national law ranging from state
immunity to use of force.’” But in
the present context on example
was highlighted in more detail to
demonstrate the potential of do-
mestic courts as evidence of rele-
vant state practice and opinio juris.

35 See supra note 37.

% See Peter Bachmayer/August Reinisch, ‘The Role
of Judges at Austrian Courts in the Development of
International Law’, in: 14 The Law and Practice of
International Courts and Tribunals (2015), 151, at 169.

57 See, eg, Rosanne van Alebeek and Riccardo Pavoni,
‘Immunities of States and Their Officials’ and Christy
Shucksmith and Nigel D. White, Use of Force’,
each in: André Nollkaemper and August Reinisch,
International Law in Domestic Courts. A Casebook
(OUP, forthcoming).

C. Formation

As already mentioned, domestic
courts are not only important as sub-
sidiary sources for the identification
of international law, they may also
function as creators and shapers of
international law, in particular that
most elusive source, customary in-
ternational law. In other words, de-
cisions of national courts may con-
tribute to the formation or creation
of customary international law, in
so far as their decisions can be re-
garded as both practice and opinio
juris of states in the sense of Arti-
cle 38 of the Statute of the Interna-
tional Court of Justice which refers
to customary international law as
“evidence of a general practice ac-
cepted as law”3® and lists it as one
of the main sources of international
law. Custom is generally considered
to be formed by two essential ele-
ments: (1) a consistent practice of
states as indicated by a state’s be-
havior towards other states as well
as by internal acts like domestic leg-
islation, government memoranda or
judicial decisions if they relate to
the international field; and (2) the
belief that such a practice has a le-
gally binding effect upon the state
(opinio juris).

In the ILC’s work on the “Identi-
fication of customary international
law”,* that is currently about to be
finalized, domestic court decisions
are clearly viewed as both practice
and opinio juris.

Draft conclusion 5 specifies that
“State practice consists of conduct
of the State, whether in the exercise
of its executive, legislative, judicial
or other function.”* The Commis-
sion indicated that “[p]ractice may
take a wide range of forms”# and
that “[florms of State practice in-
clude, but are not limited to: dip-
lomatic acts and correspondence;
conduct in connection with reso-
lutions adopted by an internation-
al organization or at an intergov-
ernmental conference; conduct in
connection with treaties; executive
conduct, including operational con-
duct ‘on the ground’; legislative and

38 Article 38(1)(b) ICJ Statute.

% See Draft conclusions on “Identification of customary
international law” as adopted on first reading; reprinted
in ILC Report 2016,A/71/10, 76-79.

40 Draft conclusion 5, ibid.
41 Draft conclusion 6, ibid.

2 Ibid.

administrative acts; and decisions
of national courts.”*?

According to draft conclusion
10, the “evidence of acceptance as
law (opinio juris) may take a wide
range of forms”;* these “[flJorms of
evidence of acceptance as law (opin-
io juris) include, but are not limited
to: public statements made on be-
half of States; official publications;
government legal opinions; diplo-
matic correspondence; decisions of
national courts; treaty provisions;
and conduct in connection with res-
olutions adopted by an internation-
al organization or at an intergovern-
mental conference”.*

The role of national court deci-
sions as evidence of state practice
and indicating opinio juris has also
been widely acknowledged in the le-
gal literature.®

Especially in the field of state
immunity also the ICJ has acknowl-
edged that the judicial practice
of domestic courts is “most perti-
nent”.*¢ More specifically, the court
held in the Case Jurisdictional Immu-
nities of the State (Germany v Italy:
Greece intervening):

“State practice of particular
significance is to be found in the
judgments of national courts faced
with the question whether a foreign
State is immune, the legislation
of those States which have enact-
ed statutes dealing with immunity,
the claims to immunity advanced by
States before foreign courts and the
statements made by States, first in
the course of the extensive study of
the subject by the International Law
Commission and then in the context
of the adoption of the UNCSI. opin-
io juris in this context is reflected in
particular in the assertion by States
claiming immunity that interna-
tional law accords them a right to

43 Draft conclusion 10, ibid.

“ Tbid. In addition, “[fJailure to react over time to a
practice may serve as evidence of acceptance as law
(opinio juris), provided that States were in a position to
react and the circumstances called for some reaction.”

4 [CTY, Prosecutor v. Tadic Decision on the Defence
Motion for Interlocutory Appeal on Jurisdiction, Case
No. IT-94-1-A, ICTY Appeals Chamber 2 October 1995,
para 99; ILC Report ‘Ways and means for making the
evidence of customary international law more readily
available’ (1950), Yearbook of the ILC 1950 Vol. II, pp.
367-74, at 370, para 54; Moremen, ‘National Court
Decisions as State Practice — A Judicial Dialogue?’ 32
N.C.J. Int’'l L. & Com. Reg. 259 (2006).

46 Jurisdictional Immunities of the State (Germany v.
Italy: Greece Intervening), Judgment of 3 February
2012, p. 31, para. 73 (“for the purposes of the present
case the most pertinent State practice is to be found in
those national judicial decisions ....”).
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such immunity from the jurisdiction
of other States; in the acknowledg-
ment, by States granting immuni-
ty, that international law imposes
upon them an obligation to do so;
and, conversely, in the assertion by
States in other cases of a right to
exercise jurisdiction over foreign
States’.”*

Indeed, the “formative” role of
national court decisions is most
prominent in the field of immuni-
ties where their role is actually a
dual one not only declaratory of opi-
nio juris, but also manifesting state
practice by granting or denying im-
munity.

One of the most interesting
cross-jurisdictional debates con-
cerns the controversial issue of ex-
istence of a possible jus cogens ex-
ception to state immunity*® which
concerns and illustrates the ques-
tion of a sufficiently wide-spread
consistent practice for the formation
of customary international law.*

It will be recalled that after the
Greek Supreme Court® also the Ital-
ian highest court, the Corte di Cas-
sazione, held in the Ferrini case’!
that not only in cases of commer-
cial/jure gestionis acts foreign states
should enjoy no immunity from
suit, but even in cases of sovereign
acts insofar as they were contrary
to norms of a jus cogens character.>?
It thus concluded that Germany did
not enjoy sovereign immunity from
damages actions brought by private
parties, victims of atrocities during
World War II.

It soon turned out though that
such a perceived jus cogens excep-

47 Jurisdictional Immunities of the State (Germany v
Italy: Greece intervening) [2012] IC] Rep 99, para 55.

48 See Lee M. Caplan, ‘State Immunity, Human Rights
and Jus Cogens: A Critique of the Normative Hierarchy
Theory’, 97 AJIL 741 (2003); Thomas Giegerich, ‘Do
Damages Claims Arising from Jus Cogens Violations
Override State Immunity from the Jurisdiction of
Foreign Courts?’, in Tomuschat and Thouvenin (eds.),
The Fundamental Rules of the International Legal
Order: Jus Cogens and Obligations Erga Omnes (2006);
Christian Tomuschat, ‘Cimmunité des Etats en cas de
violation grave des droits de I’homme’, 2005 RGDIP
51 (2005); Andrea Bianchi, ‘Denying State Immunity
to Violators of Human Rights’, 45 Austrian Journal of
Public and International Law 195 (1994).

# Conclusion 8(1) on “Identification of customary
international law” as adopted on first reading, supra
note 39 (“The relevant practice must be general,
meaning that it must be sufficiently widespread and
representative, as well as consistent.”).

50 Germany v. Prefecture of Voiotia (Representing 118
persons from Distomo village), Greece, Supreme Court,
4 May 2000, ILDC 287 (GR 2000).

51 Ferrini v. Germany, Appeal decision, Cass no 5044/04,
ILDC 19 (IT 2004), 11 March 2004, Italy; Supreme Court
of Cassation.

tion from state immunity was not
widely accepted by other national
courts. To the contrary, most oth-
er courts rejected this assertion,
among them German,*® French,
English®> and Canadian® courts as
well as most famously the House
of Lords in its Jones decision®” with
the metaphor alluding to the saying
that “one swallow does not make
summer”.5

The controversy between the
Jones and the Ferrini courts has been
reflected in legal scholarship.>® In Ju-
risdictional Immunities of the State,*°
the ICJ has followed the “conserva-
tive Jones approach, and it is to be
expected that this judgment will
guide practice in the future.®® One
first example was the ECtHR with its
2014 decision in Jones v. UK.%?

This “unsuccessful” attempt at
shaping international law through
national judicial fiat, can be con-
trasted with an example of a more
successful one, i.e. the relative-
ly rapid acceptance of the concept
that embassy bank accounts are

2 Tbid. (‘9.1. The recognition of immunity from
jurisdiction for States that are responsible for such
offences is in blatant contrast with the normative
framework outlined above, since this recognition
obstructs rather than protects such values, the
protection of which is rather to be considered [...]
essential for the entire international community [...]
[There can be no doubt that this antinomy must be
resolved by giving precedence to the higher-ranking
norms [...] This therefore rules out the possibility that
in such hypotheses the State could enjoy immunity
from foreign jurisdiction [...] 9.2. [...] Respect for
inviolable human rights has by now attained the
status of a fundamental principle of the international
legal system [...] And the emergence of this principle
cannot but influence the scope of other principles that
traditionally inform this legal system, particularly that
of the “sovereign equality” of States, which constitutes
the rationale for the recognition of State immunity
from foreign civil jurisdiction. Indeed, legal rules should
not be interpreted in isolation since they complement
and integrate each other, and the application of one
is dependent on the others [...] [These] criteria [also]
apply to the interpretation of customary norms, which
like the others are part of a system and therefore may
only be correctly understood in relation to other norms
that form an integral part of the same legal system

[.10).

53 Greek Citizens v. Germany (Distomo case), German
Federal Court of Justice, 26 June 2003, ILDC 389 (DE
2003).

¢ Bucheron v. Federal Republic of Germany, Cass. le
civ., Dec. 16, 2003, Bull. civ. 02-45961.

55 Al-Adsani v. Government of Kuwait and Others,
CA,12 March 1996, 107 ILR 536.

% Bouzari v. Iran, 114 A.CW.S. 3d 57 (Ont. Super. Ct.
Justice 2002), aff’d 71 O.R.3d 675 (Ont. Ct. App. 2004),
128 ILR 586.

57 Jones, Redress (intervening) and ors (intervening) v.
Ministry of the Interior of Saudi Arabia and Lieutenant
Colonel Abdul Aziz, Appeal judgment, [2006] UKHL 26,
[2006] 2 WLR 1424, [2007] 1 AC 270,[2007] 1 All ER 113,
ILDC 521 (UK 2006), 14 June 2006, United Kingdom;
House of Lords [HL].

presumed to serve governmental
purposes and are thus exempt from
enforcement measures. While the
notion that the enforcement immu-
nity of state assets depends upon
the purpose these assets are serv-
ing has already developed gradually
over the 20th century in a number of
national jurisdictions, the specific
exemption and public purpose pre-
sumption of embassy accounts has
been explicitly stated and reasoned
in a German constitutional court
decision which then particularly in-
fluenced many other national court
decisions, or to paraphrase the
Jones decision: “a swarm of swal-
lows makes a summer”.

In the so-called Philippine Em-
bassy Bank Account Case the German
Constitutional Court found that:

“[t]here is a general rule of in-
ternational law that execution by
the State having jurisdiction on the
basis of a judicial writ of execution
against a foreign State, issued in
relation to non-sovereign action
(acta iure gestionis) of that State
upon that State’s things located or
occupied within the national terri-
tory of the State having jurisdiction,
is inadmissible without assent by
the foreign State, insofar as those
things serve sovereign purposes
of the foreign State at the time of
commencement of the enforcement
measure.”%

58 Ibid., paras. 22, 63 (...] The Ferrini decision cannot
in my opinion be treated as an accurate statement of
international law as generally understood; and one
swallow does not make a rule of international law. The
more closely-reasoned decisions in Bouzari [...] are to
the contrary effect. [...] [T]he Ferrini case should be
seen rather as giving priority to the values embodied in
the prohibition of torture over the values and policies
of the rules of state immunity. I think that this is a fair
interpretation of what the court was doing and, if the
case had been concerned with domestic law, might have
been regarded by some as “activist” but would have been
well within the judicial function. [...] [TThe ordering of
competing principles according to the importance of
the values which they embody is a basic technique of
adjudication. But the same approach cannot be adopted
in international law, which is based upon the common
consent of nations. It is not for a national court to
“develop” international law by unilaterally adopting a
version of that law which, however desirable, forward-
looking and reflective of values it may be, is simply not
accepted by other states [...].").

59 A Roberts, ‘Comparative International Law? The
Role of National Courts in Creating and Enforcing
International Law’ (2011) 60 ICLQ 57.

 Jurisdictional Immunities, supra note 47.

¢l See indeed Netherlands, Supreme Court, Stichting
Mothers of Srebrenica and ors v Netherlands and
United Nations, 13 April 2012, ILDC 1760 (NL 2012).

2Jones and others v. United Kingdom, ECtHR, App. Nos.
34356/06 and 40528/06, 14 January 2014, para. 198.
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More specifically with regard to
embassy accounts the Court held:

“Claims against a general cur-
rent bank account of the embassy of
a foreign State which exists in the
State of the forum and the purpose
of which is to cover the embassy’s
costs and expenses are not subject
to forced execution by the State of
the forum.”®

Most interesting in this con-
text is a practical rule developed
by the German court in order to as-
sure that practical viability of this
exemption of embassy accounts. It
held that

“Because of the difficulties of
delimitation involved in judging
whether that ability to function
is endangered, and because of the
potential for abuse, general in-
ternational law makes the area of
protection enjoyed by the foreign
State very wide and refers to the
typical, abstract danger, but not
to the specific threat to the abil-
ity of the diplomatic mission [...].
[...] for the executing authorities of
the receiving State to require the
sending State, without its consent,
to provide details concerning the
existence or the past, present or
future purposes of funds in such
an account would constitute inter-
ference, contrary to international
law, in matters within the exclu-
sive competence of the sending
State.”®

The Philippine Embassy Bank
Account judgment is like the Dralle
case®® an outstanding example of a
national court decision carefully
and extensively analyzing both le-
gal writings and domestic as well
as foreign case-law on the subject
matter to be decided.®’ It has thus
been widely relied upon by other
also non-German courts in their ju-
risprudence on the matter. And this
reliance expressly extended to the
presumption of a public purpose of
embassy accounts.

For instance, in England the Al-
com decision closely followed the

%  Philippine Embassy Case, Germany, Federal
Constitutional Court, 13 December 1977, 46 BVerfG,
342; 65 ILR 146, at 164.

65 ILR 146, at 150.
5 65 ILR 146, at 186, 189.
% See supra text at note 24.

" The judgment extensively cites legal writings starting
with Grotius and Bynkershoek as well as decisions of
the PCIJ, the IC], and national courts decisions from
Austrian, Belgian, Czech, Dutch, French, Greek, Italian,
Norwegian, English, Swedish, Swiss, and US courts.

reasoning of the German Constitu-
tional Court. Lord Diplock express-
ly referred to the “comprehensive
and closely reasoned judgment of
the Constitutional Court of the
German Federal Republic” which
he considered to be “particularly
helpful” and which he found “whol-
ly convincing.”®® With regard to the
purpose of embassy accounts the
House of Lords held that

“[...] the head of the diplomatic
mission’s certificate that property is
not in use or intended for use by or
on behalf of the state for commer-
cial purposes is sufficient evidence
of that fact unless the contrary is
proved.”®

Also the Austrian Supreme
Court followed the lead of the Ger-
man Constitutional Court and con-
sidered that

“[...] although there was no rule
in international law which prohibits
execution against foreign States in
general, there is such rule as to the
execution on property which serves
the performance of sovereign (em-
bassy) functions. Due to the diffi-
culties involved in judging whether
the ability of a diplomatic mission
to function was endangered inter-
national law gave wide protection
to foreign States and referred to the
typical, abstract danger to the abili-
ty of the mission to function and not
to the specific threat in a particular
case.”™

The reasoning of the German
Constitutional Court in the Phil-
ippine Embassy Bank Account Case
was again almost literally followed
— although not cited - by the Dutch
Council of State which held that it is

“[...] beyond doubt that rules of
customary law prescribe immuni-
ty from execution in respect of the
enforcement of a judgment, even if
the court which gave the judgment
was competent to do so under these
rules (as in the present case) if this
execution relates to assets intended
for public purposes. [...].”"

% Alcom Ltd v. Republic of Colombia, UK, House of
Lords, 12 April 1984,[1984] 2 AL ER 6, 74 ILR 170, at 182.

% 741LR 170, at 187.

0 L-W VerwaltungsgesellschaftmbH&Co0.KG v. DVA,
Austrian Supreme Court, 30 April 1986, 77 ILR 489; 116
ILR 526.

" M.K. v. State Secretary for Justice, The Netherlands,
Council of State, President of the Judicial Division, 24
November 1986, 94 ILR 357, at 360.

In addition, the Dutch court
considered that

“to require the Turkish mission
in the Netherlands to provide a fur-
ther and more detailed account of
the uses to which the account will
be put [...] would amount under in-
ternational law to an unjustified in-
terference in the internal affairs of
this mission.””?

Similarly, Italian cases adopt-
ed the reasoning in cases like Ban-
amar-Capizzi v. Embassy of the Re-
public of Algeria, where the Italian
Court of Cassation held that

“[a]ttachment or enforcement
proceedings are therefore exclud-
ed because the funds in question
appear to be devoted to financing
the expenses necessary to fulfil
sovereign purposes. Therefore any
attempt to check if such funds are
effectively used in whole or in part
for those purposes would inevitably
result in an undue interference in
the affairs of the diplomatic mis-
sion.””

This relatively consistent juris-
prudence in a number of states may
be an example of judicial practice
contributing to the consolidation
of a rule of customary international
law. This appears to be reflected in
the 2004 United Nations Conven-
tion on Jurisdictional Immunities
of States and Their Property which
provides for an exception to en-
forcement immunity in regard to
“assets serving commercial pur-
poses.”’

D. Decentralized
Enforcement

When domestic courts apply
international law they are not only
identifying and possibly shaping
international law. Rather, they may
also act as “decentralized enforcers”
of international law.

In particular before the re-
cent surge of international courts
and tribunals, like the WTO Dis-
pute Settlement Body, the Inter-
national Tribunal for the Law of
The Sea, the International Crim-

™ Ibid.

73 Banamar-Capizzi v. Embassy of the Republic of
Algeria, Italy, Court of Cassation, 4 May 1989, 87 ILR
56, at 60.

7 UN GAOR, 59th Session, Supp. No. 22 (A/59/22), 16
Dec. 2004, Annex I.

75 Ibid., Article 19(c).
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inal Court, various investment
tribunals acting under the ICSID
Convention or pursuant to other
arbitration rules — a development
that some have referred to as “pro-
liferation” of international courts
and tribunals,’® domestic courts
have sometimes functioned -
and still function - as alternative
fora to adjudicate international
law disputes where no interna-
tional dispute settlement mecha-
nism is available.

This claim is very prominent in
the case of the so-called Alien Tort
Claims Act (ATCA) litigation in the
US, where a domestic piece of leg-
islation has been used to bring tort
actions against private and public
defendants for alleged violations
of international law.”” But there are
numerous other examples and types
of “enforcement”.

Domestic courts may take part
in the “enforcement” of internation-
al law when they enforce investment

76 See already John 1. Charney, ‘Is International Law
Threatened by Multiple International Tribunals?’, 271
RCADI, 101-382 (1998); Gerhard Hafner, ‘Should One
Fear the Proliferation of Mechanisms for the Peaceful
Settlement of Disputes?’, in Lucius Caflisch (ed.), The
Peaceful Settlement of Disputes between States 25-41
(Kluwer Law International, The Hague 1998); Benedict
Kingsbury, ‘Is the Proliferation of International Courts
and Tribunals a Systemic Problem?’, 31 NYU J Intl L &
Pol 679-96 (1999); August Reinisch, ‘The Proliferation
of International Dispute Settlement Mechanisms:
The Threat of Fragmentation vs. the Promise of a
More Effective System? — Some Reflections from the
Perspective of Investment Arbitration’, in: Isabelle
Buffard, James Crawford, Alain Pellet, and Stephan
Wittich (eds.), International Law between Universalism
and Fragmentation — Festschrift in Honour of Gerhard
Hafner 107-125 (Leiden — Boston, Martinus Nijhoff
Publishers 2008).

7 See infra text at note 81.
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arbitration awards under the ICSID
Convention.” This Convention obli-
gates all states to abide by an award
possibly rendered against it” and,
in most cases, the Contracting Par-
ties of the ICSID Convention comply
with this treaty obligation.®® Howev-
er, the Convention additionally pro-
vides for a fall-back mechanism for
recalcitrant states to ensure decen-
tralized enforcement of its awards
by recourse to the domestic courts of
any Contracting Party of the ICSID
Convention.® In this situation, these
national courts serve not merely as
enforcers of foreign judgments or of
international arbitral awards, as un-
der the New York Convention,®? but
their enforcement of such awards
substitutes for the public internation-
al law obligation of states to comply
with ICSID awards under Article 53(1)
of the ICSID Convention. Meanwhile
a growing, albeit still rather limited,
jurisprudence of national courts has
developed addressing enforcement
problems, though most of the cases
focus on the “remaining” obstacle of
enforcement immunity.®

A related form of enforcement of
international law by domestic courts
occurs when they implement United
Nations (UN) Security Council im-
posed economic sanctions aimed at
coercing perpetrators of international
law to act in accordance with inter-
national law. Again there is usually a
primary obligation reaffirmed by the
Security Council, requesting a certain
state or states to abide by general in-
ternational law or to respect human-
itarian law etc. These Security Coun-
cil resolutions are, if adopted under
Chapter VII, binding upon all UN
member states. However, where they

8 Convention on the Settlement of Investment Disputes
between States and Nationals of Other States (ICSID
Convention), 575 U.N.T.S. 159; 4 I.L.M. 532 (1965).

™ Article 53(1) ICSID Convention, supra note 77 (“The
award shall be binding on the parties and shall not be
subject to any appeal or to any other remedy except
those provided for in this Convention. Each party
shall abide by and comply with the terms of the award
except to the extent that enforcement shall have been
stayed pursuant to the relevant provisions of this
Convention.”).

8 See Ch. Schreuer, L. Malintoppi, A. Reinisch & A.
Sinclair, The ICSID Convention — A Commentary 1106-
1107 (2d ed. 2009).

81 Article 54(1) ICSID Convention, supra note 77 (“Each
Contracting State shall recognize an award rendered
pursuant to this Convention as binding and enforce the
pecuniary obligations imposed by that award within its
territories as if it were a final judgment of a court in that
State [...].”).

82 Convention on the Recognition and Enforcement of
Foreign Arbitral Awards 1958, 330 U.N.T.S. 38; 7 I.L.M.
1046 (1968).

are not complying with such resolu-
tions, the Security Council is empow-
ered to impose additional sanctions
to enhance the pressure upon them.
Most non-military sanctions under
Article 41 UN Charter took the form
of economic sanctions, ranging from
partial trade embargoes to compre-
hensive ones, as well as investment
prohibitions and assets freezes. In
practice, many of the details will lead
to litigation and require domestic
courts to act as subsidiary enforcers
of UN sanctions and thus indirectly
of the international law compliance
sought by the Security Council.®

Another very important field of
decentralized enforcement of interna-
tional law can be found in internation-
al criminal law where domestic courts
have long been the primary agents of
enforcing, for instance, the war crimes
provisions of the Geneva Conventions,
but also other international crimes.
Even with the establishment of the
International Criminal Court under
the Rome Statute,® the principle of
complementarity ensures that nation-
al courts will continue to fulfil an im-
portant role in this regard. Article 17 of
the Rome Statute provides that a case
is inadmissible if it “is being [or has
been] investigated or prosecuted by
a State which has jurisdiction over it,
unless the State is unwilling or unable
genuinely to carry out the investiga-
tion or prosecution.”®

In a more indirect fashion, do-
mestic courts may take part in the
enforcement of international law
when they refuse recognition of for-

8 Andrea K. Bjorklund, ‘State Immunity and the
Enforcement of Investor-State Arbitral Awards’, in
International Investment Law of the 21st Century:
Essays in Honour of Christoph Schreuer 302; A.
Boralessa, ‘Enforcement in the United States and
United Kingdom of ICSID Awards Against the
Republic of Argentina: Obstacles that Transnational
Corporations May Face’, 17 N.Y. Int’l L. Rev. 53 (2004);
Stefan Kroll, ‘Enforcement of Awards’, in International
Investment Law: A Handbook 1482 (M. Bungenberg,
J. Griebel, S. Hobe & A. Reinisch eds., 2015); Stanimir
A. Alexandrov, ‘Enforcement of ICSID Awards: Articles
53 and 54 of the ICSID Convention’, in International
Investment Law of the 21st Century: Essays in
Honour of Christoph Schreuer 322 (2009); A. Reinisch,
‘Enforcement of Investment Awards’, in: Catherine
Yannaca-Small (ed.), Arbitration Under International
Investment Agreements: A Guide to the Key Issues 671-
697 (2010); C. Schreuer, L. Malintoppi, A. Reinisch & A.
Sinclair, The ICSID Convention. A Commentary 1096 et
seq. (2nd ed. 2009).

8 See V. Gowlland-Debbas, Tmplementing Sanctions
Resolutions in Domestic Law’, in Gowlland-Debbas
(ed.), National Implementation of United Nations
Sanctions. A Comparative Study (Leiden: Nijhoff, 2004)
33 et seq.; See among many Diggs v. Shultz, 470 F.2d
461 (D.C. Cir. 1972); Bosphorus Hava Yollari Turizm
Ve Ticaret Anonim Sirketi v. Minister for Transport,
Energy and Communications, Ireland and the Attorney
General and TEAM Aer Lingus Ltd [1994] ILRM 551
(Irish High Court).

eign acts that are contrary to inter-
national law. A classic example can
be found in the non-recognition of
unlawful expropriation, questioned
by US courts on the basis of the act
of state doctrine and partially rein-
stated by the Hickenlooper amend-
ment®” after the Sabbatino case.3®
Interestingly, also the Institut de
droit international (IDI) in its 1993
resolution on Activities of National
Judges and the International Rela-
tions of their State,® endorsed such
an assertive role of national courts
by rejecting both the political ques-
tions® and the act of state doctrine®
as a bar to the exercise of jurisdiction.
The most prominent example
of a potential enforcement of in-
ternational law through national
courts can be found in another line
of US cases, its ATCA litigation.”
The ATCA of 1789% was “rediscov-
ered” in the 1980s when individual
torture victims started to sue their
tormentors in U.S. courts.* Since then
it was also used in order to hold both
U.S. and foreign companies civilly lia-
ble for human rights violations com-
mitted outside the U.S. In Doe v. Un-
ocal,” the ATCA was first successfully
used to establish corporate liability
for complicity in human rights vio-

8 Rome Statute of the International Criminal Court
(adopted 17 July 1998, entered into force 1 July 2002),
2187 UNTS 3.

8 Article 17(1)(a) Rome Statute.

87 Hickenlooper Amendment to the Foreign Assistance
Act of 1964, Pub. L No. 86-663, para. 301(d)(4), 78 Stat.
1013 (1964), 79 Stat. 653, 659, as amended 22 USC, para.
23470(e)(2), (1982).

8 Banco Nacional de Cuba v. Sabbatino et al., 376 US
398 (1964); 35 ILR 2.

8 Institut de droit international (IDI), The Activities
of National Judges and the International Relations
of their State, 65 AnnIDI (1993 I), 328-444. See also
Eyal Benvenisti, ‘Judicial Misgivings Regarding the
Application of International Law: An Analysis of
Attitudes of National Courts’, 4 EJIL 159 (1993).

% See Article 2 of the IDI Resolution on The Activities
of National Judges and the International Relations of
their State, supra note 45: “National courts, when called
upon to adjudicate a question related to the exercise
of executive power, should not decline competence on
the basis of the political nature of the question if such
exercise of power is subject to a rule of international law.”

%1 See Article 3 of the IDI Resolution on The Activities of
National Judges and the International Relations of their
State, supra note 45: “1. National courts, when called
upon to apply a foreign law, should recognize themselves
as competent to pronounce upon the compatibility of
such law with international law. They should decline to
give effect to foreign public acts that violate international
law. 2. No rule of international law prevents national
courts from acting as here above indicated.”

2 On the ATCA, in general, see The Alien Tort Claims
Act: An Analytical Anthology (Ralph G. Steinhardt &
Anthony D’Amato eds., 1999); Beth Stevens & Steven
R. Ratner, International Human Rights Litigation in US
Courts (1996).
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lations by the Burmese government.
Although the case was ultimately set-
tled and partly reversed on appeal,®
it reinforced pending and triggered a
number of new ATCA claims against
mostly foreign companies for hu-
man rights violations abroad, such as
against Shell,” Texaco/Chevron,® Rio
Tinto,” or Talisman Energy.'®

While ATCA litigation provides
only for a civil liability remedy, it could
potentially fill an important gap in so
far as international courts and tribunals
generally do not provide any remedy
against corporate human rights viola-
tions. In this sense the potential liability
enforced by domestic courts can be re-
garded as a decentralized enforcement
of human rights and humanitarian law
provisions. Of course, the recent US Su-
preme Court decision in Jesner v. Arab
Bank, PLC'®" may have closed the door
to this possibility, after the Court had

% The Alien Tort Claims Act of 1789, 28 U.S.C. §
1350 (1789) (“The district courts shall have original
jurisdiction over any civil action by an alien for a tort
only, committed in violation of the law of nations or a
treaty of the United States.”).

% See Filartiga v. Pena-Irala, 630 F.2d 876 (2d Cir. 1980)
(holding that ATCA provides federal court jurisdiction
for an alien to sue for violations of customary
international law); Tel-Oren v. Libyan Arab Republic,
726 F.2d 774, 791-95 (D.C. Cir. 1984) (per curiam)
(recognizing the growing pressure to extend liability to
private actors but refusing to do so on the facts of the
case); Forti v. Suarez-Mason, 672 F. Supp. 1531, 1541
(N.D. Cal. 1987).

% Doe v. Unocal Corp., 963 F. Supp. 880 (C.D. Cal. 1997)
(holding that Burmese workers subject to human
rights violations at the Yadana gas pipeline project had
successfully established the oil company’s participation
in a joint venture with the Myanmar (former Burma)
military junta so as to subject the company to potential
liability under the Alien Tort Claims Act).

% See in detail Peter Muchlinski, Multinational
Enterprises and the Law 527-29 (2d ed. 2007).

7 Wiwa v. Royal Dutch Petroleum Co., 226 F.3d 88 (2d
Cir. 2000) (suit of relatives of the executed Nigerian poet
and politician Ken Saro-Wiwa for alleged complicity
of the company dismissed on forum non conveniens
grounds).

% Aguinda v. Texaco, Inc., 850 F. Supp. 282 (S.D.N.Y.
1994), 945 F. Supp. 625 (S.D.N.Y. 1996), vacated sub
nom., Jota v. Texaco, Inc., 157 F.3d 153 (2d Cir. 1998);
Sequihua v. Texaco, Inc., 847 F. Supp. 61 (S.D. Tex.
1994) (class actions by Ecuador and Peruvian residents
seeking relief for damage to a region of Ecuador and
neighboring Peru respectively caused by oil exploration
and extraction activities of a consortium controlled by
the defendant corporation and an Ecuadorian state-
owned oil company). The lawsuits were dismissed on
grounds of forum non conveniens, the last in 2002 by
a US Court of Appeals, see Aguinda v. Texaco, Inc., 300
F.3d 470 (2d Cir. 2002).

9 Sarei v. Rio Tinto Plc., 221 F.Supp.2d 1116 (C.D. Cal.
2002) (alleging that Rio Tinto was complicit in war
crimes and crimes against humanity committed by the
army of Papua New Guinea and that one of its mines
led to environmental harm contrary to international
law). After lengthy litigation on the issue whether the
U.S. courts had jurisdiction, and following the Supreme
Court’s decision in Kiobel, the case was dismissed, see
Sarei v. Rio Tinto, Plc., 722 F.3d 1109 (9th Cir. 2013).

already held that the ATCA is “strictly
jurisdictional” and does not by its own
terms provide a cause of action for vi-
olations of international law in Sosa v.
Alvarez-Machain'®* and pronounced its
presumption against extraterritoriality
in Kiobel v. Royal Dutch Petroleum Co.'%

E. Conclusion

In addition to their role of provid-
ing evidence for the existence of inter-
national law, domestic courts can also
have a more direct impact on interna-
tional law. Their decisions are acts of
state organs and as such potential el-
ements of state practice as well as ev-
idence of opinio juris und thus partake
in the creation and consolidation of in-
ternational law. It is this multiple role
of domestic courts which demonstrates
that domestic courts are recipients,
shapers and agents of international law.

Finally, national courts do not
only evidence and create internation-
al law, they may also participate in its
decentralized enforcement, by provid-
ing causes of actions and recognizing
and de-recognising acts in conformity
or contrary to international law. m

August Reinisch is Professor for European and Inter-
national Law at the University of Vienna and heads its
International Law Department. He is a member of the
UN International Law Commission, of the Permanent
Court of Arbitration and the Institut de droit interna-
tional. He wishes to thank Mr. Clemens Treichl for his
research assistance.

Asezycm Peiinuuu,

ujeH-KoppecnoHdeHm Agcmpuliickoli akademuu Hayx,
npogeccop MexcdyHapodHo2o0 u eponetickozo npasa
Bencko20 yHugepcumema, 3agedytowuii kageopoti
MexcOyHapoOHoz0 npasa BeHcKkozo yHugepcumema,
unen Komuccuu mexcoyHapooHozo npasa OOH, unen
IMocmosnHoti nanamst mpemetickozo cyda (Taaza),
uneH MHcmumyma mexcoyHapooHozo npasa (Institut
de droit international), ITpe3udenm Ascmputickoti
accoyuayuu mexc0yHapooHoz0 npasa, [Ipedcedamens
Tepmarckozo obujecmea mexcoyHapooH020 hpasa

100 Presbyterian Church of Sudan v. Talisman Energy,
453 F. Supp. 2d 633 (S.D.NY. 2003) (corporate
complicity in human rights violations by the Sudanese
government). The court dismissed the case, which was
affirmed in the appeal.

101 See Jesner v. Arab Bank, PLC, 584 U.S. _ (2018), 24
April 2018 (holding that foreign corporations may not
be defendants in suits brought under the Alien Tort
Statute).

102 Spsa v. Alvarez-Machain, 542 U. S. 692.
105 Kiobel v. Royal Dutch Petroleum Co., 569 U. S. 108.

Abstract

Domestic courts are usually seen
as providing an auxiliary service in
determining rules of public interna-
tional law in so far as their decisions
are regarded as subsidiary sources
of international law in the sense
of Article 38 (1)(d) of the Statute of
the International Court of Justice.
Although the language of this provi-
sion does not expressly refer to do-
mestic courts it is nowadays largely
accepted that it is not restricted to
international ones.

In addition to their role of provid-
ing evidence for the existence of in-
ternational law, domestic courts can
also have a more direct impact on
international law. Their decisions are
acts of state organs and as such po-
tential elements of state practice as
well as evidence of opinio juris und
thus partake in the creation and con-
solidation of international law. Fur-
ther, national courts may sometimes
step into the shoes of their interna-
tional counterparts to enforce inter-
national law, in particular, where the
latter are non-existent or not avail-
able. It is this triple role of domestic
courts which will be analysed on the
basis of a number of practical exam-
ples, demonstrating that domestic
courts are recipients, shapers and
agents of international law.
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AHHOTauusA

HaunoHanbHble  Cydbl  UrpatT
BCMOMOraTeNbHyt0 po/b B Onpegene-
HUW HOPM MEXAYHapOAHOro myenmny-
HOro Mpaa MOCTOMbKY, MOCKOMbKY WX
peLleHns paccMaTpuBaloTCa B Kaue-
CTBE BCMOMOraTeNbHbIX WCTOYHUKOB
MeXAyHapo4HOro npasBa B CMbICMe
cTaTbk 38 Cratyta MexayHapoaHOro
Cyna OOH. XoTa 1 cTaTbd 38 MPsAMO He
YNOMUHAET peLleHns HaunoHanbHbIx
Cy[OB, TEM HE MeHee OHa He 0xBa-
TbIBAET TOMbKO PeLleHnsd MexayHa-
POAHbIX CyOOB. B HacTosillen cratbe
aBTOPOM Ha OCHOBe aHanM3a psga
MPaKTUYECKNX MNPUMEPOB  pacKpbl-
BaeTCA pOnb HaUMOHabHbIX CYyAOB B
POPMUPOBAHUN U YNPOYEHUN MEX-
[YHapOAHOTO npasa.
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NPABOBOE PEr'YJIUPOBAHUE B OBJIACTU TPAHCINOPTA

O6beKTuBHasA HE06Xo0AMMOCTDb
COBEpPLIEHCTBOBAHNA HOPMATUBHOIO
perynmpoBaHusa B o6ecneyeHum
TPAHCMNOPTHON 6€30MaCHOCTM HA
BO3YLIHOM TPAHCNoOpTe

C NpuHATMEM B utone 1 aBrycte 2018 1. noctaHoBneHnn MpasuTtenbctBa PO N2886 1 943,
YTBEPXOAIOLLMX, COOTBETCTBEHHO, TpeboBaHUA No obecneyeHnto Tb Ha OTW mn TC BO3-
AYWHOro TpaHcrnopTa (Cokp.) v npasuia B3aMMOLENCTBUA OPraHoOB BNACTU W CYy6beKTOB
TPAHCMOPTHOW WMHMPACTPYKTYPbl Npu nposepke uHdopmauun o6 yrpose AHB (cokp.),
MPaKTNYeCK/ 3aBeplieHO NOCTPOeHue CUCTeMbl NMPABOBOI0 PerynnpoBaHuga cucTembl Tb,
ycTaHoBneHHon PenepanbHbiM 3akoHOM «O TpaHCNopTHOM 6e3onacHocTu», NO 16-O3.

B 3TOM HeCOMHEHHbI

OTPOMHBI TUIIOC U 3aCITy-

ra OCHOBHOTO HOpMOpe-

ryasitopa — MuHTpaHca u

IpyTux demepaabHBIX Be-
IOMCTB (XOTSI HeJib3s1 He OTMETUTh
" MUHYC — cucTeMa copMupoBaHa
Juib crycTsa 11 jeT mociae OpuHS-
THUSI CaMOT0 3aKOHA).

Y CTU, nepeBO3YMKOB, CIIEIU-
aJINCTOB M S3KCIIEPTOB BO3HUKAeT
(BIIpoYeM, OH CTOSUI U paHbIIE) 3a-
KOHHBIV BOTIPOC — KaK peajn30BbI-
BaThb 3TM HOPMAaTUBHbIe TpebGoBa-
HUS B YCIOBUSIX HNPOTUBOpEUMIi
(TIOpOJi KOpEeHHBIX) KaK B CaMOl CU-
cteMme Th, Tak ¥ HECTBIKOBKM C Y-
I'MMM HOPMATUBHBIMM IIPAaBOBbLIMMU
aKTaMu, pernamMeHTUPYIOIMU
AHTUTEPPOPUCTUYECKYIO  3aALUTY
06beKTOB ¥ TIPOTUBOAEICTBUE aK-
TaM HE3aKOHHOTO BMeIlaTeabCTBa
(AHB). Benn, roBOpsI OTKPOBEHHO,
Kak PocTtpaHCcHan30p, Tak M KOM-
TeTeHTHbIE OopraHbl (demepanbHble
areHTCTBA) IIPU OCYLIEeCTBJIEHUN TO-
CyIlapCTBEHHOTO KOHTpOJST (HaA30-
pa) ¥ OKa3aHUU TOCYCJIYT HOAXOOST
K BOIIPOCY MCKJIIOUUTENIBHO C Ipa-
BOBOJ TOYKM 3peHUS — BBIIIOJHEHA
MM He BBIMOJTHEeHa OyKBa 3aKOHa.
dddexTuBHOCTD NTocTpoeHHO CTU
cucrtemMbl 3amuTbl oT AHB ocraér-
Cs, KaK mpaBuio, 3a Kagpom. Kak
pesynbraT — npusiaeub CTU u ero
OOJDKHOCTHBIX JIML, K afMUHUCTPA-
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TUBHOJ OTBETCTBEHHOCTM 3a Hapy-
HieHue HOPM, MpaBWI U TPOLEeAyp
nio T He nipepcTaBisieT Tpyaa Npax-
TUYECKMU I10 JIF000Ii U3 MO3ULIUIA.

U emé omuH mIO6GaTbHBIN BO-
nmpoc: a pacnonarailor au  CTU
(TIepeBO3UMKN) HeoOX0IMbIMM
¢bUHAHCOBBIMM pecypcamm Jis
peanus3anuMyu ITUX CaAMBIX HODPM,
npaBua u npouenyp no Th? 3Dkc-
MepThl U CHeLMaTUCThl KaK CaMUX
CTU, Tak u demepanbHbIX OPraHOB
HEOJHOKPATHO (Ha CTpaHUIax Mpo-
GbuUAIbHBIX W3HAHUI U B JOKIaAax
Ha pasinYHbIX hopymMax) MoKasbl-
BajM Ha Iudpax upesMepHyO (4a-
CTO HeoNpaBAaHHY10) GMHAHCOBYIO
HarpysKky Ipu MOJHO peanusanumn
Tpe6oBaumii mo Th.

B 3TO0I1 CBSI3M pacCMOTPUM OZHY
SKUBOTpETeNIyIIyIo IIpobaeMy, KOTO-
pas TOZHUMAETCSl CIelUaTUCTaMU
BOT yke 10 yeT (cM. MyGAMKaLVy B
KypHanax «TpaHcmopTHass 6e30-
MAaCHOCTb U TEXHOIOTUM» U «A3pO-
MOPT-IIapTHEP», TOKYMeHThl Kommu-
TeTa 1o 6e30macHOCTM Accolyauumu

«Asponopt», Accoumauunu «TpaHc-
MOpTHAasA 06e30IMacHOCTb» U IOPYIUX
(opymoB) 1 KOTOpast 10 HACTOSIIETO
BpeMeHM He pa3pellieHa. Peub uaeT
0 Hamuuu U QYyHKIMOHUPOBAHUU
B cepe BO3OYIIHOTO TpaHCIIOPTa
OBYX MNapa/ulelbHbIX CHUCTEM -
TB u AB, perynupymoimux, 1o CcyTu,
onHy chepy AesTeTbHOCTU — 3aIIUTY
rpaxkgaHcKoii aBuaiuu oT AHB. 3To,
KCTaTU, TPU3HAETCS U TIODKHOCTHBDI-
mu nunamu MunHTpaHca u Pocasu-
anuu, KOTOpbIe MPU PacCMOTPEeHUN
BOIIPOCAa HA PAa3/JIMYHbBIX IIPABUTENb-
CTBEHHBIX U MeXBeIOMCTBEHHbIX
COBelllaHMSIX HeM3MeHHO HacTau-
BaJM HaA TIpeXIeBPeMEeHHOCTU pac-
CMOTpPEeHMsI JaHHOI po6eMbl. Mort,
JaBajiiTe cHayaja MpUMeM TpeboBa-
Hug Thb Ha BO3AYyIIHOM TpPaHCIOPTE
B TOM BUJe, KaK MbI IIpefJjiaraem (1o
CYTH, YHUDULUMUPOBAHHBIN C OPYyTU-
MU BUIAMM TPAHCIOPTa JOKYMEHT),
a motoM 6y7eM 3aHMMAaTbCsT CMHXPO-
HM3aluel 3aKoHomaTenabcTBa 1o Th
u AB. Hy BOT U NIpUHSIM (HECMOTPS
Ha apryMeHTMpOBaHHble BO3pake-

HUs MMH3KOHOMpPAa3BUTHUS, APYIUX
denmepanbHbix BegoMcTB M CTU), u
YTO MONTYYNIIOCH?

IToripoGyeM pas/ioKUTh BO-
IPOC, TAK CKA3aTh, «I10 IMOIOUKAMY.

1. Tlo-mpexxHeMy HOpPMAaTUB-
Hble NOKyMeHThl 1o TB (mpexzae
Bcero TpeboBanust mo Th, yTB. mo-
craHoBJieHeM IIpaButenncTBa PO
Ne886, IIpaBmia pocmMoTpa, VYTB.
IMpukaszom MunaTpanca N2227 u np.)
He NPUMHMMAIOT BO BHMUMAaHHUeE
KOHBEHUMM, CTAaHJApThl M pe-
KOMeHAyeMy10 npakTuxky HUKAO
B oOsactu AB, patuduuupoBaH-
Hbele Poccuiickoit @epmepanueri. A
Benb IlpesupmeHTom Poccuu eie
01.04.2012 r. nognucaH AOKYMEHT
«O6 oCcHOBax TOCYZapCTBEHHO
nonutuku P® B obiactu aBualu-
OHHO} [esSTeJlbHOCTM Ha Iepuop,
mo 2020 r.», Tme B KauecTBe OJHOI
U3 IJIaBHBIX Liesieii 0603HavYeHa He-
00XOIMMOCTh TIOBBILIIEHUS YPOB-
Helt AP u 6e30MacHOCTM IOJIETOB
C yueTOM TpebOBaHMUII CTAHAAPTOB
HKAO.

Tpe6oBaHusA No o6ecneyeHnIo TPAHCMOPTHON 6e3onacHocTy ...0TU 1 TC BO3AYyIIHOro TPaHCNopTa
(yTB. MocTaHoBNEeHMem MpasuTenbctea PO ot 28 niona 2018 r. N2886)

(depepanbHble aBUALMOHHbIE NPaBUIa «Tpe6oBaHNA aBUALMOHHON 6€30MaCHOCTM K a3ponopTam»
(yTB. pukazom MuHTpaHca PO ot 28 Hos6ps 2005 r. N2142)

CHOBa MblI BBIHYXKAE€HbI KOHCTa-
TUPOBATh HECTHIKOBKY (MPaBUJIb-
Hee — abCOMIOTHBIN KOH(INKT) TT0-
JIOKeHUM 3aKoHogmaTenbcTBa 1o Th
1 Ab Ha pasaMYHBIX YPOBHSX, Mpe-
KIIe BCEero TepMMHOJOTUYECKOM.
Takux Kak: «IUIaH obecrevyeHust
Tb - mnporpamma Ab», «mompas-
menenust TBb — cnyk6b1 Ab», «ak-
KpeouTtaiuus mnoapasneneHuin Tb —

cepruduKanUsg B  T'paskIaHCKOI
aBuauum 1mo Ab», «moArotroBka u
arrecranus cui Th — o6yueHue co-
TpyoHUKOB CAB» u np. [IpuHINnu-
aJIbHbIe Pas3anuus (He yCTpaHMMbIe
HUKAKMM TOJIKOBAaHMEM) MMEIOTCS
B 30HMPOBAaHUM TepPUTOPUIL as-
pornoptoB u OTU («KOHTpOAUPY-
emas 3o0Ha (K3)» - «30Ha TpaHCc-
MmopTHO# 6esomacHoctu (3TB)»,

«OXpaHsgemas 30Ha OTpaHUMUYEHHOTO
IOCTyTa» - «IepeBO30YHbBIN U TeX-
Honoruveckuit cekropa 3Tb») B cu-
cTeMe JOCMOTPOBBIX MEPOTIPUSITUIN
(«IpennoNETHBI UM IOCTIEIOoNET-
HBI TOCMOTP» - «OOCMOTP, JOIIO0J-
HUTEbHBIN JOCMOTP U IIOBTOPHBII
IOCMOTP») U IO PARY OPYTUX MO3U-
117178
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TepmuHonorus

3akKoHogaTenbcTBo no Tb

Tb — cocTosiHue 3awmuieHHocT OTU n TC ot AHB

AHB — npoTnBoNpaBHble aencTeus (6e3nencTemne) B T. u.
TepakT, yrpoxatoliye 6e30nacHOCT! AeATENIbHOCTU
TPaHCMOPTHOIO KOMMJIeKCca

TocypapcTBeHHOe perynupoBaHme (KaTeropupoBaHme, OLEeHKa

3aKoHoAaTenbCTBo no Ab

AB — cocTosiHMe 3almieHHocTn oT AHB

AHB — npoTuBonpaeHbie aeincTeus (6esaencrene),
yrpoxatoiyme 6e30nacHoCT! BUaLmmn

TocypapcTBeHHOe perynmpoBaHue (nuueH3npoBaxue,

YA3BUMOCTH)

VpoBHU 6e30nacHOCT U nopsAaoK nx o6baBneHus

Tpe6oBaHus no o6ecneveHuio Tb
MnaH o6ecneueHus Tb

Cunbl o6ecneuenns Tb:
* noapasaenexus Tb

30Ha TpaHcnopTHOM 6e3onacHocTy (3TB)
* nepeBo304HbIN cnektop 3Tb
* TexHonornyeckui cnektrop 316

BHYTpPeHHNe pacrnopsanTeNbHbIe JOKYMEHTbI

Tpe6oBaHusA K NPONYCKHOMY peXxumy

PasBepHyThHII1 aHaAU3 MPOTU-
BOpeumii 3aKOHOJaTenbCcTBa MO AB
u Tb ma"H B BBICTYIUIEHUSIX U CTa-
Thsx I0.M. BonbiHckoro-bacmaHoBa,
B.. Top6auepa, JLII. Jlio6e3Ho-
ro, A.H. Kaxypo, A.H. HukutuHoi,
B.B. lllecTepHMHa U OPYTrUX SKCIIEP-
TOB, B Pe30JIIOIUSIX U NOKyMeHTax
KOMUTETOB 110 AB Acconmauiym «As-
poropT», AccolManuy 3KCILTyaTaH-
TOB, Accoumanyu «TpaHcopTHas
6e30MaCcHOCTb», a3POIOPTOB «JIoMO-
nenoBo», «KombioBo», ITAO «Aspo-
dbmnot» u op.).

Ons ympoimeHus: GymeM CChbI-
Jatbcss Ha Gopmynuposku HUP
«[Ipob6seMbl TPAHCIIOPTHON 0e3-

H

cepTudmKaums)
# —
#
= Mporpamma no Ab
#
= + CAb
= KoHTponupyemas 30Ha
# o=
# JlokymeHTauus no Ab
#

OIaCHOCTH, 00yCI0B/IeHHbIE
MMPaBOBBIMM  KOJJIM3USIMU  3aKO-
HopaTenbcTBa B obmact TB u 3a-
KOHOJaTenbCcTBa B ob6jactu TA B
YacTu, Kacawlieics BbITIOJIHEHUS
MeXAyHapOIHbIX 006513aTeNbCTB
P® mo obecmeuenuio 3amuthl A
oT AHB B COOTBETCTBUM C MEXAY-
HaponHbiMU cTaHgaptamu HMKAO»
(nanee — HIP), BbIIIOJHEHHO! B
Hosi6pe 2015 1. MHCTUTYTOM 3aKO-
HOJaTe/JbCTBA U CPaBHUTEIbLHOTO
npaBoBefeHus pu [IpaBuTennpcTse
P® (M3UCII) o 3aka3y MuHTpaHca
PO®.

B mannoit HUP, cceinaromneiics,
KCTaTy, Ha BBIIIEHA3BAHHBIX 3KC-

er.epanbuble aBUaLMOHHbIE NpaBuia

CAB, BEAOMCTBEHHas oxpaHa MT, opraHbi BJ]

* OXpaHsiemas 30Ha OrpaHUYeHHOro AocTyna

Tpe60oBaHNsA K NPONYCKHOMY PEXUMY

MMEPTOB, HECMOTPSI Ha PSIJ HETOU-
HOCTe U CIIOPHBIX (GOPMYIMPOBOK,
cleiaH TJIaBHbBIM BBIBOJ, O TOM, UTO
B Halein cTpaHe (GOPMUPYIOTCS
(MOXHO CKa3aTh JKECTUe — YyXKe
chopMuMpoBaHbl) OBa CaMOCTOSI-
TeJIbHbIX TPABOBBIX MHCTUTYTA:
obecrieueHus aBMALIMOHHONM 6e3-
omacHoctT (AB) u obecreueHus
TpaHCIIOPTHOIi 6e3omacHocTH (TH).
HecmoTps Ha mpsiMmoe yKasaHue B
®3-16 Ha TO, uTO Ab gBJsieTcs ya-
cteio THh (4.3 cr.4), daxkTuuecku
TpeGOBaHMUS YKa3aHHBIX MHCTUTY-
TOB He COOTHEeCeHbI ApPYyr C Apy-
TOM M MOTYT ByOJAMPOBATHCS MIN
Ja’ke BCTYIaTh B IPOTHUBOpeUNe.

MapannenbHble cMCTeMbl 6€30MaCHOCTH HA BO3AYLUHOM TPAHCMOpTe

...C npuHaTMeM MefepanbHOro 3aKoHa «0 TpaHCMOPTHOW 6e3onacHocTu» B Poccuinckon degepaumuu
Hauyanocb (hopMMpoBaHME [BYX CAaMOCTOSATENbHbIX MPaBOBbIX MHCTUTYTOB: o6ecneyeHUs aBMALVOHHOM

6e30MacHOCTU U 06ecneyeHmns TPAHCNOPTHON 6€30MacHOCTU. HeCMOTpPSA Ha NpsIMOe YKa3aHue B 3aKOHE Ha To,
UTO aBMALMOHHAA 6e30MaCHOCTb ABNAETCA YACTbl0 TPAHCNOPTHON 6e30MacHOCTH, (haKTMUECKU Tpe6oBaHus
YKa3aHHbIX MHCTUTYTOB HE COOTHECEHbl APYr C APYrOM U MOTyT Ay6/1MpOBaTbCA UNK AAXKe NMPOTUBOPEUUTD.

..pasmeXxeBaHWe MHCTUTYTOB aBWALMOHHOW 6€30MacHOCTM U TPAHCMNOPTHOW 6€30MacHOCTU Ha

noA3aKOHHOM YPOBHEe nuilb ycyry6nﬂeTca.

N3 HUP U3NUCN npu MNpasutenbctee P® «Mpo6bnembl Tb, 06ycnosneHHbie NPaBOBbIMYU
KONNu3nsAMM 3aKoHopaTenbCcTsa B obnactu Tb m 3akoHopatenbcTBa B obnactu A, B uactu
Kacalowenca BbiMOMHEHUS MeXAYHapoAHbIX 06a3aTtenbcTB PO no obecneueHUo 3awuTbl

l'a ot AHB B cooTBeTCTBMU C MeXAYHApPOAHbIMU cTaHAapTamu UKAO»
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K 6osmpmomy coskajieHMIO, Ha
CEerOmHSIIHMII OeHb Ipooaema
elnré 6ojee yCcyryomaach.

OTCyTCTBME €IMHOTO MOHSITUM -
HO-KaTeropuaabHOIo amrapara
MPUBOAUT K TOMY, UTO BCe yCUIUS
B cdepe mpaBoBOIi pergaMeHTa-
UMM TIPUOOPETAIOT «JIOCKYTHBIN»,
a He CUCTEeMHbBIN XapakTep, 4TO
HapymaeT MpUHIKUIT (GOopManbHO
orpefieIeHHOCTM 3aKOHAa, MpejIo-
Jlaralonuii TOUHOCTh U SICHOCTD 3a-
KOHOZAATeNbHbIX IpeIIMCaHUIA.

B craTbe 37 KoHBeHLIMM O MeX-
IYHApOOHONM TpakJaHCKO aBua-
uuu (Unkarckast KoHBeHIIMs 1944 r.)
[6] onpemeneHo, YTO KaXXO0€ NOTO-
BapuBamIeecss rocygapCcTBO 00si-
3yeTcsl COTPyIHMYATh B obecreye-
HUM MaKCUMaabHO [JOCTMXKUMOI
CTeNeHM eaMHooOpasus MpaBui,
CTaHIapTOB, IMPOIENYp U OpraHu-
3a1un.

KoHncTtutyuuonssiii  cynm PO
HEOJHOKpPaTHO (GopMyaupoBaa B
CBOUMX IOCTAaHOBJIEHUSX KPUTEpUU
oTpeneneHHOCTM, SCHOCTHM, He-
IBYCMBICJIEHHOCTM ITPaBOBOI HOp-
MbI, TIOCKOJIbKY TIPUHIIUIT PaBeH-
CTBa BCexX Tmepel, 3aKOHOM MOKeT
OBITH O0OecIieveH JUINb IIPU YCIO-
BUM eOMHOO0OpPa3HOTO MOHMMAaHUS
Y TOJIKOBAHMSI HOPMbI BCEMU YUaCT-
HUKaMM OTHOLUIEHUN (II0CTaHOBJIe-
Hus KoHcTuTyimoHHoro cyna Poc-
cniickoit @egepanuu ot 06.04.2004
Ne 7-T1[7], ot 27.05.2008 N2 8-TI[8],
oT 21.01.2010 N2 1-I1[9] u mp.).

MOXHO MOCIIOPUTH C BBIBOMA-
mu U3KWCII o0 HEeBO3MOKHOCTU
yCTpaHeHMs] BBISIBIEHHBIX HOPUIU-
yeckux MedheKTOB MyTeM BHECEHUS
COOTBETCTBYIOIIMX M3MeHeHUil B
Bospyminblit kogeke PO n B ®3-16
M HeobXomMMOCTU pa3paboTKu u
MpUHSITUS clelaibHoro ®dege-
panbHOTO 3akoHa «O6 aBMALIMOH-
HO¥ 6e30IMacHOCTM». B HBIHEIIHUX
YCJIOBUSIX 3TO, HaBepHOE, ObLIO OBl
KOHTPIPOAYKTMBHO. HO TO, 4YTO
rapMOHM3aIlNs U COTIacOBaHMe IT0-
JIO’KeHUI1 3aKOHOAATeNbCTBA MO AB
U 3aKOHOmATenbcTBa 1Mo Th (c 06s-
3aTebHbIM YYETOM CTaHAAPTOB U
pekoMmeHayemolt npaktuku MKAO),
0CO6eHHO Ha IMOJ3aKOHHOM YPOB-
He, HeOoOXOAMMBI — IPaKTUUECKU
HU Y KOTO He BbI3bIBAE€T COMHEHMSI.

2. PocaBuanmusi, Kak KoMIIe-
TEeHTHBI OpraH B oOsacTu obde-
cneueHnus TB, yTBepXkgaeT pe3y/ib-
TaTbl OLIEHKU YSI3BUMOCTH, TIJIAHBI
obecrieuenust Tb OTU u TC, ocy-
IIeCcTBJSIeT aTTecTaluio cuia obe-
crieueHus T (unu memnerupyer 3TO

MpaBO CBOMM IOJBeIOMCTBEHHBIM
OpraHu3auusIM), akkpeguTyeT MOoJ -
pasmeyieHMs] TPAHCIIOPTHOI 6Ge30-
nacHoctu (ITTB) u BeIMONHSET psf,
IpYyTUX QYHKINI B COOTBETCTBUM C
3aKoHoparenbcTBoM 110 Th.

B 10 xe Bpems PocaBuanus,
B COOTBeTCTBUM C 1.3 cT.8§ Bo3s-
IymHOro Komekca P®, Bsimaer
aBUAIIPeOIIPUITUIM (aspomnop-
TaM, aBMAaKOMIIAHUSIM) L OKYMEHT,
MOATBEPXKAAWIINIT  COOTBETCTBUE
IOPUINYECKOT0 JIMIla, OCyHIecT-
BIASOIIET0 oOecneueHue AB
(mo-crapomy - cepTuduKaius).
[Tpu ocyuiecTBIeHUM GAHHOM MpPO-
Lenypsl IOJKHOCTHbIe auua Po-
caBMallMM PYKOBOACTBYIOTCSI He
Tonbko DAII-142, HO U cTapbIMu
HOPMaTUBHBIMU IOKYMeHTaMu
no AbB, coBepilleHHO He YUYUTbIBAs
IIpU 3TOM 3aKOHOAATeNAbCTBO MO Th
(1 mpexpge BCero MojOXkeHue 4Y.3
cr.4 ®3-16 0 TOM, UTO Obecreue-
Hue Tb Ha OTU u TC BO3AYIIHOTO
TpaHCIIOpTa BKIIOUaeT B cebst obe-
cneuyeHue AB).

Taxk, cormacHoO perjiaMeHTy JaH-
HoJt mpouenypbl, or CTU TpebyioT
npenocrtasieHus [IporpaMMbl aBu-
allMOHHO! 06€e30TacHOCTU KaK OT-
JILeJIbHOTO JOKyMeHTa, x0T 4.9 n10
cT. 9 ®3-16 4yE€TKO yCTaHABIMBAIOT,
YTO IIaHbl ob6ecrieuenus TH aBs-
oTcs IIporpammoii no Ab kak nis
a’poIropToOB, TaK U [JISl aBUalpen-
npusasTuii. Ilpu oljeHKe COCTOSTHUS
MIPOMYCKHOTO ¥ BHYTPUOOBEKTO-
BOTO pPEXMMOB PYKOBOLCTBYIOTCS
npukazom ®AC N2 22 1998 r., ox-
paHbl — mocTaHoBJieHueM IlpaBu-
TenbcTBa N242 2011 r. ¥ npukasoMm
IOBT Mwuntpanca N2115 1993 r.,

MOATOTOBKM CHEIMaJUCTOB 1Mo AB —
npukazom @AC N9310 1998 r.,
pearupoBanusi Ha AHB - mocra-
HoBneHuem IlpaBurtenbctBa N2897
1994 r., coBeplleHHO He MNPUHMU-
Masi BO BHMMaHMe NOJIOKeHue 4.4
cT.83 Bo3ayIlIHOro KOJeKca O TOM,
uyTo Tpe6oBaHust Ab U MOpAmOK UX
BBITIOTHEHUS yCTaHaBAUBAIOTCS
uckaounTenbHo ®AII-142. Kcratu,
BCe BBIIIEYIIOMSHYTble HOPMAaTUB-
Hble NJOKYMEHTHI 110 AB (3a uckio-
yeHuem DPAII-142) c opugnveckoii
TOYKM 3pEeHUS] JOJKHBI ObITh MPU-
3HaHbl HUUTOXKHBIMM, ITOCKOJIbKY
OHM He COOTBETCTBYIOT [eiiCTBY-
I0l[eMY 3aKOHOAATEeIbCTBY Kak IO
Tb, Tak 1 mo AB.

BHOBb MbI BUAMM: HAJIUIIO CYy-
[1eCTBOBaHME ABYX MapaleNbHbIX
CUCTeM peryJupoBaHus B OJHON U
TO# Xe cdepe, UTO HEOOMYCTUMO
IO BbIIIEHA3BAHHBIM MPUUYMHAM.

3. CTU u nepeBo3umku B chepe
BO3JYIIHOTO TpPaHCIOPTa IPOLOI-
KaIOT KUTh B YCJIOBUSIX OBYX IIa-
pauIeNbHBIX CUCTEM IOATOTOBKM
KazpoB. B coorBeTcTBUM €O CT.12.1.
®3-16 «O TpaHCIOPTHON Ge3orac-
HOCTU», cuiibl obecrieuenust Th (um-
Tali: BeCb IePCOHAJI, BBIIIOIHSIIOIINIA
pa6otsl B cepe obecrneuenuss TB)
B 00S13aTe/IbHOM IOPSIIKE TOJDKEH
MPOWTH TIOATOTOBKY U aTTeCTaluio
(0 TOA3aKOHHBIX HOPMAaTMUBHBIX
IOKyMeHTaxX Ha JaHHYI0 TeMY pedb
noipeT Huxe). AHAJTOTUYHbIE Tpe-
O60OBaHMSI K aTTECTALUM U TTOATOTOB-
Ke TepcoHasna no AB comepXut 3a-
KOHOAaTeJbCTBO I10 AB - cT. 8 ®3-60
«BosgymHblil kogeke PO» u nmpukas
@®AC Poccun ot 16.10.1998 r. N2310
«O mpodeccroHaNbHO MOATOTOBKE
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nmo Ab aBMalMOHHOTO MepCOHasa,
yYanmuxcst yue6HbIX 3aBeleHni, pa-
60THUKOB ['A PO». AHa/IOrMYHbIe-TO
aHaJIOTUYHble, TOJIBKO BOT COAEp-
’KaHue 3TuX TpebOBaHUIL, a COOT-
BETCTBEHHO, IPOTrpaMM OOYy4YeHMS,

3HAUYUTE/IbHO pasHuTcsa. M camoe
IJJaBHOe, YTO IpoduiabHbIe deme-
pa/ibHble OpraHbl MCIIOJIHUTENbHOM
BJIaCTU B CBO€J MPaKTUUYECKOM Ie-
SITeTbHOCTU MO KOHTPOJIIO (HAM30-
Py) U OKasaHUI0 TOCYAApPCTBEHHBIX

yeyr B cdhepax Th u Ab mpogoiska-
0T paccMaTpuUBaTh 3TH BOIIPOCHI
pasgenbHO, Tpebys ot CTU u me-
pPeBO3UMKOB 00yUaTh MepcoHaa Kak
no nporpammam Thb, Tak 1 mo npo-
rpammMmam AB.

Cucrema noaroToBKm Kagpos B o6nactu T(A)b (aBe napannenbHblie CUCTEMDI)

Tb — cocTosiHmne 3awmieHHocT OTU n TC ot AHB (cT. 1 n. 10 ®3-16)
O6ecneueHune Tb Ha BO3AYLWHOM TPaHCMoOpTe BKNOYAET B cebs

o6ecneuanue AB (cT. 4 u. 3 ®3-16)

AB — COCTOSIHME 3aLMIWEHHOCTM aBuauuu ot AHB

MoproToBka cun o6ecneueHus Tb ocywecTBNAETCA B NopsAake,
ycTaHaBnusaemom MunTpaHcom PO (cT. 12.1. u. 1 ®3-16)

Mpukas MuHTpanca PO ot 31.07.2014 N2212
«06 yTBepxaeHMN MopsaKa NOArOTOBKY cun obecneyeHns Tb»

Mpukas MuHTpaHca ot 16.10.1998 N2310

/lnua U3 uncna aBMaLMoOHHOro NnepcoHana M
[ONYCKAIOTCA K AeATEeNbHOCTM NPU HANMumMm
cepTudukara (cemgetennbcrsa) (ct. 53 ®3-60)

Mpuka3 MuHTpaHca PO ot 08.09.2014 N°243
«06 YTBEepPXAEeHUU TUNOBLIX A0NOMTHUTENbHbIX

I'IpOCbECCVIOHaﬂbeIX nporpamm nosbilweHUa

«0 npocheccmoHanbHOM NoAroToeke no Ab»

4. 16 suBapsa 2017 r. Ha Dege-
paJIbHOM TMOpTaJie MPOEeKTOB HOp-
MaTUBHBIX TMPaBOBbIX aKTOB pas-
MellleH TpoeKkT @PenepaibHOTO
3akoHa «0 BHeceHUM U3MeHe-
Huit B ®@enepanbHbIii 3aK0OH «0
TPAHCIOPTHOM 6e30IacCHOCTUY.
[y6nuuHoe o6CyXIeHue TeKCTa
MpOeKTa COCTOSVIOCh, OJHAKO €ro
paccMoTpeHMe B MPOGUIbHBIX KO-
muTtetax [ocayMbl GbLIO OTIOXKEHO.
HemoHsaTeH cTraTyc mpoekTa Ha ce-
TOOHSIIHNUI NEeHb.

HanmomMHMM, 4TO IPOEKT comep-
KaJl 3HauuTeJbHble M3MeHeHUs
B ®3-16, B T.4. 0 KOPpPEKTUPOB-
Ke TepMmuHojoruu 1o Tb, orme-
He Tpolenyp KaTeropupoBaHUS U
OlLleHKM YSI3BUMOCTM [HJjisg TpaHC-
TOPTHBIX CPEeNCTB, BBeAEeHUU WH-
CTUTYTa NAcIOPTOB TPAHCIIOPTHOI
6€30ITaCHOCTH, PAaCIpPOCTPaHEHUU
TpebGoBaHMiT 1Mo obecrneyeHuio TH
Ha MepeBO3UMKOB U3 MHOCTPaH-
HBIX TOCYJIapCTB, U3MEeHEHUN TIpaB
u obsg3anHocreit CTU B ob6nacTtu
obecrieueHust Tb u gp. MoxkHO
Mo-pa3HOMY OIleHMBaTh J[AaHHbIe
usMeHeHus. Hamm KoOMMeHTapuii
M TIpedjioKeHUs] OIyOJMKOBaHbI
B XypHasie «TpaHcropTHasi 6e30-
MMacHOCThb M TexHoyorum» (N21(48)
2017 r.), ¥ ¢ HUMU COTIACUIOCH
3HAYMUTEeJbHOE UMCIO CIleluanmn-
CTOB.

B nosicHuTenbHOI 3amcKe MuH-
TpaHca OBLJIO CKa3aHO, UTO YeJbio
npoekma s67as1emcs. co8epuleHcmaeo-
8aHUe HOPMAMUBHO20 NPABOB020 pe-
2YIUPOBAHUSL 80NPOCO8, C8A3AHHDBIX C
obecneueHueM MpaHcnopmHoli 6e30-
nacHocmu. Ho BOT rouemy-TO IpUH-
LUMIMaabHble BOMIPOCHI, Kacaroliue-
Cs TIpUBeIEeHMs] 3aKOHOATeNbCTBA
no Tb u Ab K efHOMY 3HaMeHaTe-
JI10, 0 YeM TOBOPUJIOCH Bblllie, B IIPO-
eKT He BOIIIN.

Hanuiio mpuMeHeHMe pPasHbIX
HOPM 3aKOHOZATeNbCTBA B OJHOW
U TO¥ ke chepe mesaTeabHOCTH (Ha-
MOMHIO, 4TO 110 ®3-16 — aBMaLMOH-
Hasi 6e30MMacHOCTh HeOoTbeMJeMast
COCTaBHAsl YacCThb TPAHCIOPTHOMN
6esonacHoctu). Houcenc? C mpa-
BOBOI ¥ IPAaKTUYECKO TOUYEK 3pe-
HUSI - 6€3YCIIOBHBIIA.

Tomnpo6yeM 06OGIIUTD BBIIIIE-
cKazaHHoe U cdopMynupoBaTh ca-
Mble 00IMe, TaK CKa3aTh, «TOpPsTIMe»
MpPeNJIOKeHNUsI MO0 TapMOHM3AINU
3aKoHoAaTeabcTBa B chepe Th u AB.

1.B ®3-16 «O TpaHCNOPTHOJ
6esomacHocTi» u ®3-60 «Bos-
OYIIHBbIE KogmeKkc P®» HeobOxomm-
MO BHECTM PpSAA, TPUHIUIIAATb-
HBIX MOIIPABOK, 00€CITeunBaoINX
eMHCTBO HOPMATUBHOTO peTy/iu-
poBaHus chepbl MPOTUBOIEICTBUS
AHB Ha BO3AyIIIHOM TpPaHCIOPTe.

KBanudukaumm cun obecneuenms Tb»

[Mockonbky AB, mo ompepeine-
HUSIM, gaHHbIM B ®3-60 u ®3-16,
saBiasieTcsa 4vacTtbio Th, oueBUIHO,
YTO 3aKOHOZATeNbCTBO MO AB, KO-
TOpOEe B CUJIy 06bEKTUBHBIX 006CTO-
STeNbCTB (GOpPMMUPOBATIOCh paHee,
IODKHO OBITH MPUBEIEHO B COOT-
BETCTBME C IMOJOXKEHUSIMIU 3aKOHO-
martenbcTBa 0 Th. BepxoBHBIN Cyf,
P® HeOgHOKpAaTHO IOAYEPKUBAJ,
YTO TIpU HAAUUUU TIPOTUBOPEUUS
MEeXy PaBHBIMMU IO IOPUAUYECKON
cuie  demepaNbHBIMM  3aKOHAMMU
MPUOPUTET COXpaHSIeTcs 3a 3aKo-
HOM, KOTOpBIii NPUHST MO3Xe IO
BpeMeHU U (MIn) SIBJISETCS CIIelN-
QIbHBIM aKTOM, peryaupymoumum
CIOpHBIE TIPABOOTHOIIEHUSI.

1.1.Baectu B ®3-16 «O TpaHc-
IMOPTHOV 6e30IMacHOCTU» CJIeOYI0-
e U3MeHeHUs:

1.1.1. CraTbio 2 JOMNOJHUTH Ya-
CTbI0 3 Cledymollero CcoaepsKaHus:
«Tpancnopmuas 6e3onacHocms obe-
cheuusaemcs nocpedcmeom: 1) npe-
domepaujeHuss docmyna nocmopoH-
HUX JIUY U MPAHCNOpmHblx cpedcme
8 30HYy mpaHcnopmmoli 6e30nacHo-
cmu (ycmadoeieHue u noddepicaHue
NPONYCKHO20 U 8HYMPUOOBEKIMO08020
pexumos); 2) UcCKawueHus nepeme-
WeHust 8 30Hy MpaHcnopmHoii 6e3-
onacHocmu npedmemos u eeujecms,
3anpeuwjeHHslXx UAU 02PAHUYEHHBIX
K nepemeweHuilo 6 30HY MPaHc-
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nopmuoti  6e3onacHocmu, nymém
ocyuiecmesienus docmompda, 00noJi-
HumenvHoz20 docMompa u noemop-
Hozo docmompa 8 uyensix obecneue-
HUsL mpaHcnopmuoti 6e3onacHocmu;
3) HaOnwdeHus u cobecedosaHus
8 Uensx 8blsaeseHUsl U 3adepiaHus
JIUY, 8LIHAWUBAIOWUX HAMEPEHUSL CO-
gepuleHuss akma He3aKOHH020 eMme-
wamenvcmea; 4) oxpausl 006eKmMos
MpaHcnopmHoli  uHgppacmpykmypaol
U mpaHcnopmuolx cpedcmae 8 mecmax
UX CMOSHOK OIS UCKTIOUEHUsl Ha
HUX NPOHUKHOBEHUSl NOCMOPOHHUX
auy; 5) ynpasneHuss mexHuueckumu
cpedcmeamu  obecneueHuss Mpauc-
nopmHoli 6e3onacHocmu u cuaamu
obecneueHuss mpavcnopmtoii 6e30-
nacHocmu ¢ NOCMosIHHO Odelicmayio-
wux nyHKkmos (nocmos) ynpaejeHus
obecneueHuemM mpaHcnopmHoli 6e3-
onacHocmu; 6) He3amedUMeNbHO20
peazuposaHusi Ha yzpo3sl U axmol
cogepuleHuss aKmMos8 He3aKOHHO20
emeulamenbcmea nymém 3aolepica-
HUSL N0003pUMenbHbIX UL, U3BIMUSL
uoeHMupuUUUpo8aHHslx Npeodmemos
u eewecms, Komopole Mozym 6bime
UCNob308aHbl O/l COBepUleHUs. aK-
mMo8 He3aKOHH0z20 8MeuldmesibCmad,
¢ nocnedyiouieti nepedaueti ux npa-
800XPAHUMENbHBIM 0P2AHAM, A MAK-
He B83aAUMH020 UHGOPMUPOBAHUS
YNOJHOMOUEHHbIX  nodpasdeneHuti
edepanibHblx  0p2dHO8  UCNOJHU-
menvHOll 81acmu, 0pzaHos 8aacmu
cy6sekmos Poccutickoli ®edepayuu,
0peaHo8 MeCcmHO0z20 camoynpasJe-
HUs u cyb6sekmos mpaHcnopmHoll
UHppacmpykmypsl  (nepesosuuxos)
0 NPU3HAKax u axmax coseepuieHus
aKmos8 He3aKOHH020 8Meuldmelib-
cmear.

1.1.2. JomomHuTh IyHKT 1.1.
cT.1 ab3aieM CJIeqyIONero Comep-
skaHus: «Ha o0sekmax mpancnopm-
HOU uHgppacmpykmypusl 8030YWHO20
mpaHcnopma 30HOU mpaHcnopm-
Holi 6e3onacHocmu s87as1emcst KOH-
mpoaupyemass 30Ha a’3ponopmada,
onpedensemas 6 coomgeemcmeuu
¢ MexOyHapooHviMu cmavdapma-
Mu  MexcdyHapodHotli opzaHuzayuu
epaxcoanckoil asuayuu u Bo3dyui-
HbiM Kodekcom Poccutickoii @edepa-
yuu.

1.1.3. TIyHKT 7.1 CT.1 U3OXUTH
B cienywouleit pemakuum: «Iloo-
pasdeneHus mpaHcnopmmoli 6e30-
nacHocmu — ocyujecmesoujue 3a-
wumy 006eKmo8 MmpaHchopmHoli
UH(pacmpykmypsl u mpaHcnopm-
HbIX cpedcme om akmos He3aKOHHO-
20 BMewamenbCmeda (8 mom uucjie Ha

OCHOB8aHUU 002080pad C CYOBEKMoOM
mpaHcnopmHoli  uH@pacmpykmy-
pbvl) nodpasdeneHuss 8edoOMCMBEH-
HOUi oxpaHsl (pedepanvHblx 0pP2aHO8
ucnosHumesnvHol eracmu 6 o0na-
cmu mpadcnopma, cy#c0sl asuayu-
OHHOUl 6e30nacHocmu asponopmos
U IKCNIyamaHmos - 8030YUIHO20
mpaHcnopma, a makxie akkpeou-
mosaHHble 01 Imoli yeau 8 ycma-
HOBJIEHHOM hopsdke wpuduueckue
auyar.

1.1.4. YacTtp 3 cT.4 U3NOXKUTH
B ciienymwoineii pegakiumu: «Obecne-
ueHue mpavcnopmHoii 6e3onacHo-
cmu Ha 00BeKmax mpaHchopmHol
uHppacmpykmypsl  UAU  MPAHC-
nopmmelx  cpedcmeax  B8030YWHO-
20 mpavcnopma ekJawudaem 8 cebs
obecneueHue as8UAYUOHHOU 0e30-
nacHocmu u ocyujecmessiemcs 8 co-
omeemcmeuu ¢ MexO0yHapoOHsIMU
cmandapmamu MexdyHapoodHoli op-
2aHU3AYUU 2paAXCOAHCKOU asuayuu u
BosdywHbim xodekcom Poccutickoti
Dedepayuu».

1.1.5. Yactp 10 cT.9 U3I0XKUTH
B cienyiomiei pemakuum: «ILiaHom
obecneueHuss mpaHcnopmHoli 6e30-
nacHocmu asponopma (aspoopoma)
aes5emcst  npozpamma  asuUayuUoH-
Holl Ge3onacHocmu coomeemcmay-
owezo asponopma (aspodpoma),
paspabomaHHas 8 coomeemcmauu
C MeMOyHapooHuiMU cmaHdapma-
Mu  MexodyHapooHotli opzaHuzayuu
2paXcOaHckoll asuayuu u NPuHAmMol-
MU 8 coomeemcmeuu ¢ HUMU HOp-
MAMuBHbsIMU NPABOBLIMU  aKmMamu
Poccutickoii ®edepayuu, komopas
ymaepxcdaemcs 8 coomeemcmauu co
cmameéli 9 Hacmosawezo ¢edepan-
HO020 3aKOHA».

1.2.BHectu B ®3-60 «Bo3ayii-
HbI1 Komekc Poccuiickoit depepa-
IUM» CJIeayIoe M3MeHeH N :

1.2.1. Bo Bcem TekcTe 3aKOHa
3aMEHUTh TePMUH «A8UAUUOHHAS
6e30nacHoCcmov» Ha «MPAHCNOPMHAS
(asuayuoHHas) 6e30NACHOCMb».

1.2.2. Ha3zBaHue cTaTbu 8 UsMe-
HUTb Ha «Ob6s3amenbHas cepmuu-
Kayus, ammecmayus u akkpeouma-
uua 8 zpaxcoauckoil asuayuu». W3
4.3 CT.8 MCKIIOUNTD CII0Ba «obecne-
ueHue asuayuoHHoli 6e3onacHocmu».
Ilo6aBuUTh B CT.8 yacTh 5 ciaemyio-
mero comepxkauusi: «fOpuduueckue
auya, ocyujecmeasiowue 3awjumy
006%eKmo8 mpaHcnopmHoli uH@pa-
cmpykmypsl U MpPAHCNOPMHbIX
cpedcme 8030YWIHO20 Mpavcnopma
om aKmoe He3aKOHH020 eMewd-
menbcmea (nodpasdeneHuss mpamc-

nopmuoti 6e3ondacHocmu), nodJe-
Ham o065a3amenbHOLl akKkpedumauuu
8 coomeemcmeuu co cm.12.1 ®ede-
panvHo20 3akoHa om 09.02.2007 .
Ne16-®3 «O mpaxcnopmHoii 6e30-
nacHocmu».

1.2.3. B ¢T.52 cioBa «obecneue-
HUI0 asuayuoHHoli 6e3onacHocmu»
3aMEHUTh Ha «0becneueHuo mpamc-
nopmuoii (asuauyuoHHoli) 6e3onac-
Hocmu (cunsl obecneueHus mMpaHc-
nopmtoti 6e3onacHocmu». Yactp 4
CT. 52 U3IOXUTDb B CaenymoIei pe-
makium: «OepaHuueHus ons asua-
nepcodana npu 8slnojsHeHUU pabom,
HenocpeodcmeeHHO C8s13aHHblX C 00e-
cneueHueM mpavcnopmuoll (asu-
ayuoHHoli) 6e3onacHocmu, ycma-
Hasausawomcs cm.10 dedepanvHozo
3akoHa om 09.02.2007 2. N°?16-D3
«O mpaHcnopmHoli 6e3onacHocmu».

1.2.4. B c¢T1.54 go6aBuUTh YacCTh
10 cnenmywoiiero  copepykaHUS:
«Ilodzomosxka u ammecmayus asu-
AyuoHHO20 NepCoHana u3 uucaa
cun obecneueHuss MpPAHCNOPMHOLI
(asuayuonHoii) 6e3onacHocmu ocy-
wecmensiemcss 8 coomgemcmeuu co
cm.12.1 dedepanvHozo 3aKoHA om
09.02.2007 2. N°16-®3 «O mpanc-
nopmuoti 6e3onacHocmu».

1.2.5. Cratpio 83 Ha3BarTh
«Tpancnopmuas (asuayuouHas)
6e30nacHocmo» U U3JIOXKUTH B Clle-
nywouiei pegakiun:

1.Tpaucnopmmuas (asuauuom-
Has) 0Oe30nacHocms — COCMOsIHUE
3awuwéHHocmu 00seKkmo8 mpaHc-
nopmuoti  uH@pacmpykmypsl U
mpaHcnopmHulx cpedcme 6030yUlHO-
20 mpaHcnopma om akmoe He3aKOH-
HO20 eMelamenscmad.

2. AKm He3aKOHH020 eMeud-
menbcmea - npomueonpastoe odeli-
cmeue (6e3deiicmaue), 8 mom uucne
meppopucmuueckuil akm, yzpoxa-
loujee 6e3onacHoii OdesmenvHOCMU
MpaHcnopmHozo Komnjaekca, no-
sJekuiee 3a coOoli npuuuHeHue gpe-
da xu3Hu u 300possio arodeii, mame-
puanvHeili ywep6 aubo cosdasuee
Yyepo3y HacmynjeHus makux nocjueo-
cmeutl.

3. TpaucnopmHuas (asuayuoH-
Has) 6e30nacHocmo obecheuugaemcs
cunamu obecneueHus mpaHcnopm-
Holi 6e3onacHocmu (8 mom uucse
nodpa3sdeneHusmu mpaHcnopm-
Holi 0e3onacHocmu) 6 coomeem-
cmeuu ¢ PedepanvHoiM 3AKOHOM OM
09.02.2007 2. N°16-®3 «O mpaHc-
nopmuoti 6e3onacHocmu».

Cnyxbsl asuauyuoHHoli 6e3onac-
HOoCMu a3poopomos uiu aaponopmos
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u cny#0ovl a8UAYUOHHOL 6e30NacHo-
cmu  3KchyamaHmos (asuayuoH-
Hblx npednpusimuli) 18as0mMcs noo-
pasdeneHusmu mpaHcnopmHoli
b6e3onacHocmu U akkpeoumyomcs 6
ycmaHosneHHom DedepanvHuiM 3d-
KoHom om 09.02.2007 2. N°16-D3
«O mpancnopmuoti 6e3onacHocmu»
nopsoxe.

1.2.6. CraTbio 84 Ha3BaTh «Ofe-
cheueHue mMpamcnopmuoli (asuayu-
OHHOlI) 6e30nacHocmu» v U3JI0KUTD
B (JIeAYIOIeN pegakiun:

1. ObecneueHue mpavcnopmHoti
(asuayuoHHoli) 6e3onacHocmu 803-
Jlazaemcs Ha cy6sekmosl mpaHcnopm-
HOUl uHgpacmpykmypol, nepeeosuu-
K08 8030YyWH020 mpaHcnopma, eciu
UHOoe He YCMAaHOB8JIeHO HACMOSWUM
DedepanvHviM 3aKOHOM U UHbIMU (he-
depanvHboMU 3aKOHAMU.

2. Tpaucnopmuas (asuayuoH-
Has) Oe3onacHocms obecheuusd-
emca nocpedcmeom: 1) npedom-
spaujeHuss docmyna NOCMOPOHHUX
JuYy U MpAamcnopmuslx cpedcme 6
30Hy mpaHcnopmuoli 06e30nacHo-
cmu (ycmarosneuue u noddepicatue
NPONYCKHO20 U 8HYMPUOOBEKIN0B020
pexumos); 2) UCKaueHuss nepeme-
WeHust 8 30Hy mpaHcnopmHoli 6e3-
onacHocmu npedmemos u geujecms,
3anpeujeHHslx UAU  02PAHUYEHHbBIX

K nepeMeweHurn) 6 30HY MpPAHC-
nopmuoili  Ge3onacHocmu, nymém
ocyujecmenerus docmompa, 0onoJ-
HUmMesbHo20 JOCMOMpaA U NOBMOp-
Ho20 docmompa 8 uensx obecheue-
HUsS MpaHcnopmmuotli 6e30nacHocmu;
3) HabnwdeHus u cobecedosaHus
8 UeX 8bls8NeHU U 3a0epPHaHusl
JUY, BbIHAWUBAIOWUX HAMepeHUs
cosepuieHUs akma He3aKOHH020 8Me-
wamenscmea; 4) oxpausl 00BeKMO08
MpaHcnopmuoti  uHppacmpykmypet
U MpaHcnopmHsiXx cpedcme 8 Mme-
CMax ux CMostHoOK 0151 UCKJIIOUeHUsl Ha
HUX NPOHUKHOBEHUS NOCMOPOHHUX
JAuY; 5) ynpaeneHus mexHuuecKumu
cpedcmeamu obecneueHuss Mpawc-
nopmuoii 0Ge3onacHocmu u cuiaamu
obecneueHuss MpaHcnopmuoii 6e30-
NAcHOCMU ¢ NOCMOSIHHO Oelicmayi-
Wux nyHKmoe (nocmos) ynpasieHus
obecneueHuemM Mpavcnopmuoti 6e3-
onacHocmu; 6) He3ameonumenbHo20
peazuposaHus HAa yepo3sl U (akmol
cogepuleHuss aKmog He3aKOHHO020
sMewamenscmea nymém 3adepxca-
HUs n00do3pumenvHulX JUY, U3BIMUS
udeHmuuyuposaHHsix npeomemos
u seujecms, Komopwie mozym Oblimb
UCnonv308amsl 018 COBepuleHUs]
akmoe He3aKOHHO020 eMewamelib-
cmea, ¢ nocnedyrwujeli nepedaueti ux
npagooxpaHumenbHsIM opzavam;

7)  83auMH020 UHGOPMUPOBAHUS
YNONHOMOUEHHbIX  Nhodpa3oeneHul
¢edepanvHbix  0p2aHO8  UCNOJIHU-
MeJibHOll 81acmu, 0pzaHO8 6]1acmu
cybsekmos Poccuiickoli ®@edepayuu,
0p2aHO8 MeCmH020 camoynpasJje-
HUst u cyb6sekmoe mMpaHcnopmwuot
uHppacmpykmypsl  (nepeso3uuxos)
0 Npu3Hakax u gaxmax cosepuieHus
akmoe He3aKOHHO020 emeulamesb-
cmaa.

3. IIpasa u o6sa3aHHOCMU CAYHO
asuayuoHHoli 6e3onacHocmu  Kak
nodpasdenenuti mpancnopmuoti 6e3-
onacHocmu onpedensiomca Dede-
panvHoim 3akoHom om 09.02.2007 .
Ne16-®3 «O mparcnopmHoti 6e30-
nacHocmu».

4. @edepanvHvle aABUAYUOHHDIE
npasusia o mpe6oeaHux mpaHcnopm-
Holi (asuayuoHHoli) 6e3onacHocmu u
nopsidke ux 8bINONHEHUS. YCMAHABIU-
saiomcsi npasumenscmeom Poccuii-
ckoli Pedepayuu no npedcmasieHuo
(hedepanvHoz0 opzaHa UCNONHUMENb-
HOUl enacmu, ocyujecmesioujezo
@yHkyuu no esipabomke zocyoap-
CMBEHHOU NOAUMUKU U HOPMAmue-
HO-Npago8oMy pezyiupos8aHur) 8
cpepe mpaucnopma, no coznacosa-
HU C pedepaibHbIM OP2aHOM UCNOJI-
HumeJsibHol 8aracmu 8 obnacmu obe-
cneuenus 6ezonacHocmu Poccutickoti
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Dedepayuu u pedepanvHoiM op2a-
HOM UCNOJIHUMEJbHOL 8nacmu, ocy-
wecmenauum GyHkyuu no eslpa-
6omxe 20Ccy0apcmeeHHOl noJumuKu
U HOpMAamueHO-Npasos8oMy pezynu-
posanui 8 chepe 8HympeHHUX OeJl.
YkazaxHoie mpeb0o8aHus s6a110Mmcs
o6s3amenbHoIMU 011 UCNONHEHUS
cybsexmamu Mpamcnopmuoili  UuH-
ppacmpykmypel U nepeeo3uuKamu
8030yuiH020 mpaHcnopma.

5. @edepanvhoili 2ocydapcmeen-
HbIll KOHMpOAb (Had3op) 8 obaacmu
mpaHcnopmHoli 6e3onacHocmu ocy-
wecmensemcss  ynoJHOMOYEHHbIMU
(hedepanvHuiMu 0p2AHAMU UCNOJIHU-
menvHOU e1acmu (Oanee - opeaHsl
20cy0apcmeeHH020 KOHmMpoas (Hao-
30pa) cO2iACHO UX KOMnemeHyuu 6
coomgemcmeuu co cm.11.1 Dede-

panvHo20 3akoHa om 09.02.2007 e.
Ne16-®3 «O mpaHcnopmuoli 6e30-
nacHocmu».

6. OxpaHa 00BeKkmo8 mpaHc-
nopmuotl uH@pacmpykmypusl 0cy-
wecmensemcs nodpasdeneHuamu
mpaHcnopmHoii 6e3onacHocmu 8 no-
psadke, ycmaHosneHHom IIpasumes-
cmeom Poccutickoii @edepayuu.

7. llocmomp, OdononHumenwvHblli
docmomp, no8mopHslli  docmomp,
HabOnwdeHue u cobecedosaHue 8 ye-
X obecneueHus MpaAHCNOPMHOI
(asuayuonHoii) Ge3onacHocmu ocy-
Wecmensmes 8 coomgemcmauu co
cm.12.2 dedepanbHoz0 3aKOHA OM
09.02.2007 2. N°16-®3 «O mpaHc-
nopmHoti 6e30nacHOCmu».

1.2.7. Crarpio 85 u3 3aKOHA MUC-
KJTIOUUTh.

2. Bmecto ®enmepanbHbIX aBU-
AlMOHHBIX TpaBui  «TpeGoBaHMS
aBMAIMOHHO 6€30IacHOCTH K a3po-
ropTaM», yTB. IpuKa3zoM MUHTpaHca
Poccun ot 2005 1. N2142, u «Tpebo-
BaHUIi 10 06eCcIeueHNIo TPaHCIOPT-
HOJi 6€30MaCHOCTM!... IJIsI Pa3/IUYHbIX
kateropuii OTU u TC BO3ZyIIHOIO
TpaHCIIOPTa», YTB. MOCTaHOBJIEHUEM
[IpaButenscrBa PO ot 28.07.2018 T.
N9886, mpMHSITh €IMHBIN JOKYMEHT
mog, HasBaHueM «®denepajibHbie
aBMalMoOHHbIe mpaBwia <«Tpe6o-
BaHMS TPAHCIIOPTHOV (aBUAIMIOH-
HOVi) 0e30IMacHOCTH, B TOM 4MCIIe
TpeGoBaHUA K aHTUTEPPOPUCTHU-
YeCKOi 3aIlIMIIEHHOCTY 00hEKTOB
(TeppuTOopMif), YUYUTHIBAIOLIUX
YPOBHM 0€30MacHOCTU IJIsI pas-
anuHbix Kateropuii OTU u TC Bo3-
JYIIHOTO TPAHCIIOPTa».

Tpe6osaHus no obecneueHuto T(A)b

TepmuHbl U onpeaeneHuns

MpuHATbIE COKpaLeHUs

Ha OTU

OpraHu3auusa u
ynpaenexue cuctemon T(A)B

OpraHusaums u
o6ecneueHne MuBP

OpraHu3auus u
o6ecneuyeHue oxpaHbl OTU n TC

PearupoBaHmne Ha yrpo3bl
n chaktbl AHB

CTpyKTypa HOaHHOTO AOKyMeH-
Ta AO/DKHA B 1€JIOM COOTBETCTBO-
BaTh CTPYKType, MCIIOAb3yeMOil
B CTaHAapTax U PEeKOMEeHAYyeMOil
npaktuke MKAO (ITpunoxenme 17
u D0c.8973) 1 HbIHE OelCTBYIOMMUX
@AITI (npu Bcex HemoOCTAaTKax 3TOrO
JTOKYMEHTA), OCHOBAaHHOM Ha (QyHK-
IIMOHAJIbHOM TpPUHIIUIE: a) yIIpaB-
JIeHMe CUCTeMOli 6e30IacHOCTH;
6) cunabl obecrneuenusi TB (AB);
B) OpraHu3anMoHHble (QYHKIMMU
(BK/IIOUAsl 30HMpPOBaHME ad3pOIOpTa
win BC, BbifesieHMe crHelyaJlbHbIX
TOMeIIeHi, pa3paboTKy BHYTpEH-
HUX OpraHu3alMOHHO-PacIopsi-
OUTeNbHbIX NOKYMEHTOB U T.N.); I)
obecrieyeHne IMPOMYCKHOTO U BHY-

Cunbl o6ecneuenns T(A)B

OpraHusauusa u
o6ecneueHue gocmorpa, HuC

MeponpusaTtu no
YPOBHAM 6e30NacHOCTN

KoHTponb n nposepka
coctosHus T(A)b

06wwye npuHLunb (nonoxeHus)

TPUOGBEKTOBOTO PEXUMOB; ) IO-
CMOTpPOBBIE MeEpONpUSTUS, B T.M.
C MCHONb30BaHMEM TEXHUYECKUX
CpencTB JOCMOTpA; T) HabOaeHe
u cobecemoBaHue (MpodaiyivHr), B
T.4. C MCIOJb30BaHMEM TeXHUYE-
CKMX CpencTB ; e) oxpaHa OTU min
TC; x) pearupoBaHue Ha MOATOTOB-
Ky u coBepuieHue AHB (melicTBUS
MpY UYpe3BbIYANHBIX CUTyaLUSIX);
3) MpoBepKa U OIleHKa COCTOSIHUS
cucteMbl 6e3omacHoCTH. VIMeHHO
Takasi CTPYKTypa JOKyMeHTa Oy-
IeT YETKO OTBeYaTb Ha BOIPOC —
U3 KaKMUX 3JIEMEHTOB COCTOUT CU-
cteMa obecrneuennst TB (uuraii AB)
Ha OTU/TC. A yXe BHYTpU KaXzo-
ro U3 37IeMEeHTOB CUCTEMBbI MPOTU-

OpraHusauus u
ynpasneHue cuctemoii T(A)b

OpraHumsaumsa u
o6ecneuyeHue MuBP

OpraHusauusa u
o6ecneyeHmne oxpaHbl OTU n TC

PearvnpoBaHue Ha yrposbl
n chaxtbl AHB

HaTC

Cunbl o6ecneuvenns T(A)b

OpraHusauus u
o6ecneyeHmne gocmotpa, HuC

MeponpuaTtu no
YypOBHAM 6€30nacHOCTU

KoHTponb n nposepka
coctosiHua T(A)b

caTh [IOIOJIHUTEJIbHbIe Mephbl [0
KaTeropmMsiM M ypoBHSAM Oe3ormac-
HOCTU. U, KOHEUHO Xe, TOKYMEHT
IOJDKeH HaYMHAThCS C YeTKO yCTa-
HOBJIEHHBIX TEPMMUHOB U OIIpe-
oeleHuin (M UX COOTHOUIEHMS),
YTO, C OAHOV CTOPOHBI, TTO3BOJUT
obecreuynTh eOMHOE  TIOHMMAa-
HUe U [pUMeHeHue, C IOPyrom -
pasTpysuT JOKYMEHT OT 6eCKOHeu-
HBIX ITIOBTOPEHMIA.

3. Heobxonumbie M3MeHe-
Hua B @®3-60 0 HOOTrOTOBKE W
aTTecTanuu aBMALIMOHHOI'O
TiepcoHasa, OCYIIeCTBIISIONIEro Jes-
TEJIbHOCTh I10 00eCIevYeHMuI0 TPaHC-
MOPTHOV  (aBMALIMOHHOM)  U3JI0-
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>)keHbl Bblle B 1.1. UYTo Kacaetcs
mpodecCMOHATbHONM TOATOTOBKM TI0
AB,T0 BBILIEYTTOMSIHYTHIV ITPUKa3 PAC
N2 310-1998 r. TpeGyeT 3HAUMUTENb-
HOJi KOPPEKTUPOBKY MUY TIOJTHOM 3a-
MEHBbI B YaCTU YBSI3bIBAHMS C TTOJIOXKE-
HUSMM IpuKa3oB MuHTpaHca PO ot
31 mrons 2014 1. N2212 «O6 yTBepxk-

menuy Ilopsimka TIOATOTOBKY  CUJT
obecrieuenust Tb» u or 8 ceHTIOps
2014 1. N2243 «O6 yTBep>KOeHUM TU-
TIOBBIX JIOIOHUTETbHBIX Ipodeccu-
OHAJIbHBIX ITPOTPaMM B 06JIaCTH MOf-
roToBku cuyn OTB» ¢ 0coO6eHHOCTIMM
00y4yeHMsT aBMAIMOHHOTO IIePCOHAa,
CBSI3aHHOTO C obecrnieueHem AB.

Uro penatb (cknioueHune napannenusma B NOArotoBKe Kagpos no Tb un AB)

Mpuka3 MuHucTepcTBa

MNpukas MMHUCTepCcTBa WP

N2310-98 r.

«0 npodeccruoHanbHo
noarotoske no Ab»

XXX — AHHYNMpOBaThb NO243-2014 1.

«06 yTBEpPXAEHUU TUMOBbIX
AONONTHUTENbHbIX
npogeccuoHanbHbIX NPOrpamm»

Mpukas MuHTpaHca

O TMNOBbIX OCHOBHBIX NPOrpamMmmax
noarotosku cun OTb

4. Heob6xoguMMO CPOYHO IpOBe-
CTU peBM3UI0 HOPMAaTUBHBIX IIpa-
BOBbIX akTOB Mo AB. Tpe6GoBaHus
JIOKyMEHTOB, KOTOpbIe B HACTOsIee
BpeMsI He COOTBETCTBIOT HU IOJIOKe-
Husim  @3-60 «Bos3mylHbI KOOEKC
PO», au ®3-16 «O TpaHCIOPTHOI
6€e30I1acHOCT», HY HbIHEILITHE CTPYK-
Type M TIOTHOMOYMSIM (emepanibHbIX
OpraHOB MCIIOTHUTENBbHOM  BIAaCTU
caemyeT nepepaboTtats. B ux uncre:

IToctraHoBneHue IIpaBuUTeNbCTBA
P® ot 30.07.94 r. N2 897 «O de-
IepaJbHO cucreme obecre-
YeHMs1 3alUThl JesTeIbHOCTU
rpakgaHCKOl aBuanuyu OT aKTOB
He3aKOHHOTO BMelIaTe/lbCTBax;
[Mpukaz MwuHTpanca P® or
17.10.94 r. N2 76 «Tumnosoe IoJio-
KeHMe 0 CIy>kbe aBMaLMOHHOM
6e30MacHOCTY a3pOIIOPTa»;
IMpuka3 ®AC Poccun ot 20.01.98.
N2 22 «IlonoxkeHue O TPOMYCK-
HOM ¥ BHYTPUOOBEKTOBOM pe-
KUMe B NOpefnpusiTUsx, yu-
peXoeHMsIX U  OpraHu3sauusx
rpakgaHCKoV aBuanum»;
IMpuka3 ®AC Poccun ot 20.01.98.
N2 22 «IlonoxkeHue O TPOMYCK-
HOM ¥ BHYTPUOOBEKTOBOM pe-
KUMe B NOpefnpusiTUsx, yu-
peXoeHMsIX U  OpraHu3sauusx
rpakgaHCKoV aBuanumn»;

IMpukas BT MT P® or 26.03.93 1.
N2 IB-115 «O BBeieHMM B IeJiCTBYE
«HacraBieHus 1o oxpaHe BO34YII-
HBIX CyHIOB ¥ OOBEKTOB TI'paKoaH-
ckoii aBuanyu (HOBCO T'A-93 1.)»;

«0 nopsaake noarotoBku cun OTb»

Npuka3s MuHpaHca

0Oco6eHHOCTN NoaroToBKu cun OTH
Ha BO3AYLWHOM TpaHcnopTe

Npuka3s MuHpaHca

0Oco6eHHOCTN NoaroToBKU cun OTH
Ha MOPCKOM U PeYHOM TpaHcnopTe

Mpuka3 MuHucrepcrea

Npuka3s MuHpaHca

0Oco6eHHOCTN NoaroToBku cun OTh
Ha YXene3HOJ0POXXHOM TpaHcnopTe

Mpukas MuHpaHca

0co6eHHOCTU noaroToBku cun OTh
Ha aBTOMO6UNbHOM TpaHcnopTe

IMpukas ®AC Poccum ot 29.07.98 .

N2 238 «O coBeplIeHCTBOBaHUM

paboTel O TIPOU3BOACTBY MHO-

CMOTpa TpaXJaHCKMUX BO3IYII-

HBIX CYJIOB»;

IIpukas MwuHTpanca P® or

25.07.07 r. N© 104 «O6 yTBepxae-

Huu IIpaBui nposefeHus Ipen-

MOJIETHOTO U TIOCJeIOJeTHOTo

JIIOCMOTPOB» U pSI, APYTUX.

[lpy  peanmuszanuu  JaHHBIX
MpenjaoXkeHuii caM coboii orma-
OET BOMNPOC ABOMHOTO IMOAXOAa B
IeITeJIbHOCTM  YIIOJIHOMOYEHHbIX
IOKHOCTHBIX JUI (demgepanbHbIX
OpPraHOBUCHOJIHUTEIbHON’ BJaCTI. |

Spvuues C.H.,

2eHepabHblii dupexmop
AO «lllepemempego-Be3onacHocmu», 0.10.H.

IllecmepHuHn B.B.,
dupexkmop OO0 «Ky6arckuil yue6Ho-memoduueckuti
yenmp «Tpancnopmuas 6e30nacHOCMb, K.2.H.

TpaHCcnopTHasda 6e3-

ONacHOCTb, 06beKT
TPAHCNOPTHOW  UHAPACTPYKTYPbl, aKT
HE3aKOHHOro BMeLlATeNbCTBa, TPaHC-
NOPTHOE CPeACTBO, Yrpo3a BMellaTeNb-
CTBa, CMCTEMA PerynnpoBaHus

transport safety, object of transport in-
frastructure, act of unlawful interference,
vehicle, threat of interference, regulatory
system

Abstract

The construction of legal regula-
tion of the transport safety system
and the rules of interaction between
government authorities and trans-
port infrastructure participants were
almost completed with the approv-
al of Government decrees approv-
ing the requirements for ensuring
transport safety in air transport in
July and August 2018. However, the
authors touch upon the issues of
practical implementation of these
regulatory requirements in the con-
text of contradictions in the system
itself and inconsistencies with oth-
er regulatory legal acts governing
the anti-terrorism protection of
objects and countering threats.

Yaryshev S.N.,
General Director of Sheremetyevo-Security JSC,
Doctor of Law

Shesternin V.V.
Director of Kuban Training and Methodological
Center “Transport Safety”, Ph.D.

AHHOTauus

C NPUHATVEM B WIONE W aBrycTe
2018 . NOCTaHOBNEHWUW TpaBUTENb-
CTBa, YTBEPXAAOLWMX TPEOOBAHMSA MO
obecneyeHnto TPaHCMOPTHOW 6e30-
MACHOCTM Ha BO3AYLLIHOM TPAHCMOPTE,
¥ NpaBW B3aUMOAENCTBUSA OPraHoB
BNAaCTV W CYyOGBHEKTOB TPAHCMOPTHOW
MHMPACTPYKTYpbl  MpU  NPOBEpKe
nHdopmauun 06 yrpose He3aKoH-
HOTM0 BMELIATENbCTBA MPAKTUYECKM
3aBepLEeHO MOCTPOeHKEe MPaBOBOroO
PErynMpoBaHNA CUCTEMbI TPAHCMOPT-
HOW 6e30MacHOCTW, YCTAHOBAEHHOM
@3-16. B cTaTbe aBTOPbI 3aTparuBatoT
BOMPOCHbl  MPAKTUYECKOW peannsa-
UMW 3TUX HOPMATUBHbIX TPEOOBAHW
B YC/MIOBUSX MPOTUBOPEYMI B CamMoW
CUCTEME W HECTbIKOBKM C APYrMmMu
HOPMATWMBHbIMK  MPABOBLIMX  AKTa-
MW, PErnameHTUpPYoWUMY aHTUTep-
POPUCTUYECKYID 3alUnTy 0ObEKTOB
Y NPOTVBOAENUCTBME  YrpO3aM.
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yperynupoBaHue CNOpPoB B OTHOLIEHUMN
3aTOHYBLINX CYA0B U FPY30B:
MEeXAYHAapOAHO-NPABOBON ACMNEKT

B cuny pasnnyHbix 6BUONOTNMYECKNX N PU3NKO-XUMUYECKMX (PaKTOPOB, BK/IOUAS OTCYTCTBMNE
KNCNOpoaa, MHOTME 3aTOHYBLIME 06beKTbI MPEKPACHO COXPAHSTCA Ha MOPCKOM AHe'. bna-
rogapa nM3obpeTteHuto B 1943 1. IMunem MaHbIHOM K YKak-MBOM KyCTO aBTOMAaTM4YeCKOro
[blXxaTenbHOro annapara, paboTatollero Ha OKaToM BO3AyXe, 3TN 06beKTbl CTain AOCTYMHbI

Onda vyenoBeyecTtBa.

®akTOpbI, 00YC/IOBIMBAIOIIE
POCT MHTEpeca K 3aTOHYBIINM
cyIaM M rpysam

IaJbHENIIUM  pa3BUTHUEM
TEXHOJIOTUIT  TTy60KOBO-
HBIX TIOTPY>KeHMUI 3aTOHYB-
e cyza, oABOAHbBIE JION -
KM, JIeTaTe/lbHbIe alrapa-
ThI ¥ UX I'PY3bI CTAJIM TIPEICTABIISITh
0COOBI MHTEpeC KakK ¢ HayYHOIt, Tak
¥ C KOMMep4ecKoit TOUKM 3peHusi?.

OuepenHOI BCIUIECK MHTEpeca K
3aTOHYBIIMM COKpoBuIam B XXI B.
", KaK cjeACcTByUe, YBeJIMUEHe UNC-
Jla pa3HoOIJIacuii B OTHOIIEHUY ITPaB
COOGCTBEHHOCTH ¥ MHBIX TIpaB Ha 3a-
TOHYBIIME O6GBEKTbI OOYCIOBIEHbI
psimoM (haKTOPOB, B T.U. MeXIyHa-
POAHO-TIPaBOBOTO XapakTepa:

1) BcryrmieHue B 2009 r. B cuity
KouBennuu IOHECKO 06 oxpanHe
MMOJIBOHOTO KY/JIbTYPHOTO HaC/Te s
2001 r., KoTopas yCTaHaBJIUBAET pe-
KUM MeXIYHapOJHO-TTPaBOBOI OX-
paHbI CYJ0B M MHBIX TPAHCIIOPTHBIX
CpencTB U 0OBEKTOB, 00JIaal0IINX
MUCTOPUYECKOM U apXeoyIornuecKoii

! Tlogpo6ree cm.: Auucumos 1.0. TTogBogHoe Kyiib-
TypHOE Hac/ienye. AKTyaabHble TPoGIeMbl MEKIYHa-
POAHO-TIPaBOBOJ OXpaHbl: MOHOTpadusl. 2-e U3, - M.:
Iepo, 2015. - 267 c.

? Tak, Hanpumep, HACA 3amHTepecoBaHa B Cymax u
060pYI0BaHNM, U3TOTOBJIEHHbBIX 13 METAJIIa 1 POU3-
BeZieHHbIX 10 1945 1. Takye 06bEKTHI He MTOIBEPranCh
MCKYCCTBEHHOMY  PafMal[MOHHOMY  BO3[ECTBHUIO,
MO9TOMY MaTepuas, U3 KOTOPOrO OHM M3TOTOBJIEHBI,
MOKET ObITh MCIIOIb30BAH JIjIst TPOMU3BOCTBA BHICOKO-
KayeCTBEHHOT'0 KOCMUYECKOTO 060PY/I0BaHMS.

3HAUYMMOCTBIO ¥ HaXOASIIMXCS IO
BOAOI Ha IPOTSDKEHUM HE MeHee
100 net3;

2) BcTyIUieHMe B cuiy B 2015 1.
Haiipobuiickoii MeXIyHapOLHOM
KOHBEHIMM 00 yHmajeHuyu 3aTOHYB-
mux cygos 2007 r., KOTOpast ycra-
HaBJIMBAaeT 00SI3aHHOCTY KaIlMTaHa
U BJlafesiblla 3aTOHYBIIEro B pe-
3y/JIbTaTe MOPCKOJ aBapum cygHa*;

3) pasButHe 3JIEKTPOHHOM
KOMMepLuM (B TOM UMCJie TOPTOBIU
apxeoJIOTUUECKMMM OObEeKTaMU U
MpOU3BEeAEHUSIMMU UCKYCCTBA B CETU
WuTepHeT) U oTcyTCTBUE ee 3ddek-
TUBHOTO TIPaBOBOrO peryJMpoBa-
HUST;

4) OTCYTCTBME YHUBEPCAIbHOTO
MEeXIYyHapOAHO-ITPABOBOTO T OTOBO-
pa, peryamMpymllero MeKrocyaap-
CTBEHHble OTHOILEHMUS IO YCTaHOB-
JIEHUIO pexkumMa 3aTOHYBILIUX CYIOB U
orpejiesieHUs MPaB Ha HUX.

Henb3s oTpuuaTh M Haauuue
(hakTOPOB BHEINPaBOBOTO Xapak-
Tepa, TAKMX KaK POCT 4yucia KOM-
MepuecKMxX KOMIIaHMUI, OCHOBHBIM
MUCTOYHUKOM  [AOXOJOB  KOTOPBIX
SIBJISIETCSI TIpOfiaXka IeHHBIX 3aTo-

3 Cr.1. KoHBeHIM 06 OXpaHe MOBOLHOTO KyJIBTYPHO-
ro Hactenust (Tlapisk, 2 Hostops 2001 r.) / HopmaTus-
Hble akTbl JOHECKO no oxpaHe Ky/lbTypHOTO Hacie-
. — M.: JOuulIpunT, 2002.

* Cr.5. Haitpo6uiicKoit MeXXIyHapOgHOI KOHBEHLM 00
yOaaeHuy 3aTOHYBIIMX CymoB 2007 I. [D7eKTPOHHbIN
pecypc] // URL: http://zizhan.mot.gov.cn/zfxxgk/bnssj/
gjhzs/201701/P020170103292523186924.pdf - (Hata
o6partenusi: 08.07.2018).

HYBIIMX apTedaKkTOB, CBOOOMHBI
JOCTYII K CIIyTHMKOBBIM CHMMKaM
MOPCKMX MPOCTPAHCTB, a TAKKe XKe-
JIaHMe TOCYZapCTB IMOBBICUTb CBOJA
KyJAbTYPHBIA MMUJIK Ha MUPOBOIL
apeHe 3a CYeT KOMMEPYECKOM 3KC-
IUIyaTauuy 3aTOHYBUIMX MCTOpUYe-
CKUX Cy[IOB.

MeskayHapoaHO-IIPaBOBbIe
HOPMBI, peryiaMeHTHUPYIolIe
IIPaBOBOI PEXXMM 3aTOHYBIIMX
CyZIOB M IPY30B U MOPSIIOK OIpe-
JeeHus MpaB Ha HUX

MeXnyHapogHO-IIPaBOBOW pe-
KM 3aTOHYBILINUX B OTKPBITOM MOp€e
BOEHHBIX KOPabJieii ¥ TOPTOBBIX CY-
OB He HalllesJl NMPSIMOro paspelie-
HMS B MEXIyHapogHoM rpase. K Ha-
CTOSIILIEMY BPEMEHM HE CYIIECTBYET
crieMaabHbIX MeXIYHapOIHBIX
HODPM, PeryJupyriuX OTHOIIEHUS
rocygapcTB IO MOABbEMY 3aTOHYB-
IIMX BOEHHBIX KOPabJeii, TOPrOBBIX
CyIOB U UX Ipy30B. He pernameHTn-
pyeT 3TU BOIIPOCHI NpuHATas B 1910
r. MexxpyHapoaHass KOHBEHUMS OJ1s1
00beqMHEHNST HEKOTOPBIX ITPaBUI
OTHOCUTETbHO OKa3aHUs IOMOIIU
u criaceHusr’. KOHBeHLVST 06 OTKPBI-
ToM Mope 1958 r.° u KoHBeHIMs
OOH no mopckomy mnpaBy 1982 r.
(manmee — KonBeHius 1982 r.) Takke
He comepskaT KaKuX-Inbo IoyoxKe-
HUI1 OTHOCUTEJIBHO MPaBOBOTO CTa-
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Tyca U peXyuMa 3aTOHYBIIUX CYIOB.
BmecTe ¢ TeM CTOUT YIIOMSIHYTb, UTO
cT. 303 KouBenuuu 1982 r. yctaHaB-
JIUBaeT caeaylolee:

«1. TocymapcTBa 00s13aHBI OXpa-
HSITb apXe0JI0OTUYECKMe U UCTOpUYe-
CKye 00beKThI, HalileHHbIe B MOpe,
a TakXke COTPyAHMYATL [JISI 3TOM
LIeJIN.

2. B mensix 60pb0OBI ¢ TOProBJIeii
TakKUMM OOBEKTaMM HPUOPEKHOE
roCyIapCcTBO MOXKET <...> IIpeArio-
JIOKUTD, UTO UX U3BJIEUEHME CO AHA
Mop4 <...> 6e3 ero ogoOpeHUs MPu-
BeZleT K HapyIlIeHNIO B IIpefieiax ero
TEPPUTOPUN UIU €T0 TEPPUTOPUAITb-
HOTO MOpsI 3aKOHOB U IIPaBUJI <...>.

3. Huuto B HacToOsIIeil cTaTbe
He 3aTparuBaeT IpaB COOCTBEH-
HMKOB, JIMYHOCTb KOTOPBHIX MOXKET
OBITh yCTaHOBJIEHA, IpaBMJI CIia-
CeHMsI Ha MOpe WM IPYTUX HOPM,
peryampymoImmux TOproBoe Mope-
IJIaBaHue, MM 3aKOHOB U MTPaKTU-
KM, OTHOCSIIIMUXCS K KYJIbTyPHOMY
0oO6MeHyY...»".

Kasasoch 651, TpobieMy JOJIKHA
OblJIa YACTUYHO PEILIUTh MPUHSTAs
IOHECKO B 2001 r. KouBeHnus o6
OXpaHe TIOJBOJHOTO KYyJbTYpHO-
ro Hacinenus (manee — KoHBeHLMS
2001 r.). OpHako ¢akTMyecku OHA
ypaBHSJIA PEKMM IIPaBOBOI OXPaHbI
3aTOHYBIIMX BOEHHBIX KOpabseii u
TOPrOBBIX CYymOB. Bojee Toro, He-
KOTOpBIE ee TOJIOKEeHUS IpeaycMma-
TPUBAIOT IIpaBa 1 06I3aHHOCTU CTO-
POH, KOTOpPBIE JIMOO MPOTUBOpEUAT
Kouseniuu 1982 r., 1160 He mpe[-
YCMOTpEHbBI B Heltd.

ITpu paspaborke mpoekta KoH-
BeHuuu 2001 r. mpencraBuTenu Poc-
curickoit demepauuy OpenaoKUIn
60 UCKIIOUNTb BOEHHBIE CyIa U3-
IOf, IeiicTBUSI JAHHOTO AOTOBOpa,
60 YCTAaHOBUTb OCOOBIII MEXKIY-
HapOAHO-IIPaBOBOI PEXXMM OXPaHbI
3aTOHYBIIMX BOEHHBIX CYIOB, KOTO-
pBIl IpeaycMaTpuBaI Obl, UTO:

5 MexxnyHapogHasi KOHBEHLMS Iisl 00beyIHeHus He-
KOTOPBIX IPaBWJI OTHOCUTE/IBHO OKa3aHMs MOMOILM U
cracenust 1910 r. C60pHUK I/ CTBYIOIINX TOTOBOPOB,
cornallieHMii ¥ KOHBeHLMiA, 3akmoyeHHbIx CCCP ¢
MHOCTPaHHBIMM rocygapcTBamu. Boin. IV. Usp. BTO-
poe.- M., 1936.C. 86 - 91.

¢ KouBenuyst OOH 06 otkpsitom Mope (Kenesa, 29
anpernst 1958 r.) // C3 P®. — 1995. — N2 25. — Cr. 1525.

" Kousenuyst OOH o mopckomy nipaBy (MoHTero-beit,
10 mexa6pst 1982 r.) // C3 PD. — 1997. - N2 48, ot 1 fe-
Kaopst.

8 Tlogpo6Hee cm.: AHucUMOB M.O. Pesxum MOpPCKMX
MpOoCTpaHCTB B cooTBeTcTBUM ¢ KouBeHumeit OOH
1982 r. u Konusennueit OHECKO 2001 r. // Vicropuue-
CKasl ¥ COLMaIbHO-06pa3oBaTenbHast MbIC/Ib. — N24 (26)
2014. — C. 329-332.

- 3a TpederaMyu TePPUTOPU-
aJbHOTO MOpS JII0Oble OeCTBUS B
OTHOIIIEHUM TaKMUX KOpabseit MOTyT
MIPeaIPUHUMATBCS TOJIBKO C COTJIa-
cust rocymapcTsa ¢uiara;

- TpUGpEXXHOe TOCYZapCTBO U
rocygapctBo (ara MO/DKHBI KOH-
CYIBTUPOBATHCS Y KOOPOAMHUPOBATH
CBOM MEWCTBUS IO 3aluTe 3aTo-
HYBIIMX KOpabJeit, HaXOasSIIUXCS B
rpeaenax TeppUTOPUATIBHOTO MOPSI;

- MpaBO COGCTBEHHOCTM B OT-
HOIIEHUYM BOEHHBIX KOpabseii co-
XpaHSeTCs 3a rocygapcTBoMm diiara,
eC/IY TOJIbKO OHO He OTKa3ajaoCh OT
9TOrO IpaBa;

- TOCYHApCTBa-y4yaCTHUKU OOSI-
3YIOTCS 06ecreunTh HOJIKHOE yBa-
SKeHMe K MOABOAHBIM BOEHHBIM 3a-
XOPOHEHUSIM.

OmHako 3T MpenjioXKeHUs] He
OBLIM BOCIIPUHSTHI M YUTEHBI JTOJIK-
HBIM 00pa3oM Tmpu BbIpabOTKe
OKOHYATeJIbHOTO TeKCTa YKa3aHHOI
KonBeHuun.

IIpakTHKa yperyamMpoBaHus
CIIOPOB B OTHOLIEHUY 3aTOHYB-
IINX CyJO0B, NOABOSHBIX JIOAOK,
JleTaTeJIbHbBIX aniapaTos

M UX I'PY30B

TeM He MeHee K HaCTOSIIEMY
BpEMEHM CJIOKMIACh MEXIrocymap-
CTBEHHAS TPAKTUKA, B COOTBETCTBUMA
€ KOTOpO¥i rocyaapcTBo drara u Bia-
Ienel, CyoHa He yTPauMBalOT CBOMUX
TIpaB Ha 3aTOHYBIIIEe CYTHO M HaXo-
Isieecst Ha HeM MMYyIecTBo. Takue
IpaBa HOCST abCOMIOTHBIV XapaKkTep
M He OTPaHMYMBAIOTCS HUKAKUM
CPOKOM [TaBHOCTM [IO T€X IOp, MOKa
rocygapctBo rara sSBHBIM 06pa3om
He OTKa)KeTCs OT CBOMX IpaB Ha JaH-
HOE€ CYLHO V/VIN TPY3.

Ecin mocne 3aTomieHus Cyi-
Ha COOCTBEHHMK I'py3a He 3asBJISIEeT
O0TKa3 OT Hero, Ipy3 OCTAaeTCs ero
COGCTBEHHOCTHI0O HE3aBUCUMMO OT
MIPONO/DKUTEIBHOCTY  HAXOXKIEHUS
B 3aTOIVIEHHOM COCTOSIHMM. TaKuM
06pa3oM, IJis COBepIIeHUS JI0ObIX
JIeCTBUII B OTHOLIEHUM Ipy3a, Oy-
IeT Jii OH TMOIHSAT BMeCTe C CyTHOM
MM OTHEeIbHO OT Hero, Tpebyercs
cornacue cO6CTBEHHMKA Ipy3a.

B Tex ciryuasix, KOrfla TOProBbIe
Cyoa 3aTOHYAM B TMIpemesax Tep-
PUTOPUATBHOTO MOPSI IPYroro ro-
CymapcTBa, rocymapctBo ¢iara He
BIIpaBe IIPENsITCTBOBAThH IOAbEMY
TaKMX Cy[IOB (JIeTaTeIbHbIX arIapa-
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TOB) MPUOPEKHBIM TOCYIAPCTBOM.
B kauecTBe OZHOro M3 aKTyaabHBIX
MMPUMEPOB MOXKHO IPUBECTU TIOIb-
eM aMepUKAHCKOTO WUCTpeouTess
BpeMeH BTopoit MMpPOBOJ BOJIHBI
Curtiss P-40, koTopblIit 6611 0OHAPY-
KeH Tpu cTpouTenbcTBe KpbiMcKO-
ro mocra. Kak M3BeCcTHO, HUKaKMUX
BO3paXXeHMUIl CO CTOPOHBI BJIACTEN
CIIIA o nmoBoxy nogbemMa BOEHHOTO
camoJsieTa He TIOC/IeIOBAJIO.

OpgHako rocymapcTBO  ¢urara
MMeeT TPaBo MOTpeboBaTh BO3Bpa-
1eHMs eMy MMOJHSITOTO CyJHa U ero
rpy3a, KOMIIEHCHMPOBAaB IpU 3TOM

3aTpaThl M0 MOABEMY CYAHA U BbI-
IUIaTUB BO3HarpaxzaeHue 3a crace-
HMe rpysa.

Ecmm Mbl o6paTMMcs K IIpak-
TUKe yperyiMpoBaHMsI paccMa-
TpUBaeMOi KaTeropmumn CI10-
poB, TO M3 IIMPOKOIO CHeKTpa
CpelCcTB MMPHOTO YyperyJaupoBa-
HMS, MPegyCMOTPeHHbIX YCTaBOM
OOH 1945 r., KouBenuueit 1982 r.
M IPYTUMM MEXIYHAPOIHBIMU 10-
roBOpamMm, MCIOAb3YIOTCS [ajieKo
He Bce M3 HuX’. B mpakTuke Mexk-
nyHapogHoro cyma OOH u Tpuby-
HaJla I0 MOPCKOMY IpaBy He ObLIO

paccMOTpeHO HM OLHOTO Jena o
CYIIeCTBY, Kacarollerocss BOIIPOCOB
orpepesieHNs: IpaB Ha 3aTOHYBIIME
Cyla ¥ Ipy3bl, XOTs OOpallleHus co
CTOPOHBI MOPCKUX JepskaB ObLIN.
JTO CBSI3aHO C TeM, UTO JIaJieKO He
KQXAbII TakKOi Crop IMoAmazaeT
TOJl ompeneneHe MeXAYHapOIHO-
ro Ccropa, KOTopoe COOep>KUTCS B II.
2 cT. 36 Cratyta MeXXIyHapoLHOTO
cyma OOH. Kpome TOTrO, 4acTo CTO-
POHBI IpubEraroT K BHECYAeOHbIM
CpefcTBaM yperyamMpoBaHusl CIO-
poB, wusberass ¢GopMasM30BaHHBIX

TpoLenyp.

CpeacTBa yperynupoBaHus CNOPOB B MEXAYHAPOJHOM MOPCKOM NpaBse

YcraB OOH 1945 .
(n.1cT.33):

neperosopbl

o6cnepoBaHue

nocpeaHnyecTso

npumupeHue

ap6uTpax

cype6Hoe pasbupaTenbcTBo

o6palueHne K pernoHanbHbIM
opraHam unu cornawieHuam

WHble MUPHbIE CcpeacTBa

KoHBeHuuun OOH
no mopckomy npasy 1982 r. (cr. 287)

MeXayHapoAHbI TpMBYHaN no MopcKomy
npasy

MexpayHapoaHbin Cya OOH

ap6uTtpaxk 06pa3oBaHHbIN B COOTBETCTBUM C
Mpunoxexunem Vil

cneumanbHbi ap6uTpax, 06pasoBaHHbIi B
cooTBeTcTBUM € Mpunoxexnem Vil

PucyHok. CpeacTBa yperynupoBaHusi CiopoB B MeXXAYHapoAHOM MOPCKOM Npase.

YC/I0BHO MOKHO BBIZEIUTb TPU-
Haubojee YacTo IPUMEHSIeMbIX
CpencTBa yperyJMpoBaHUsl CIIOPOB
B OTHOIIIEHUM 3aTOHYBIINX CYHOB U
UX IPY30B.

1. IleperoBopsl M B3aVMHBbIE
KOHCY/JIbTallUM 110 AUIIOMAaTHuye-
CKMM KaHaJilaM. YKa3aHHble Cpe]l-
CTBa IIPUMEHSIIOTCSI B OTHOIIEHUU
yperyampoBaHuss BCeX BOIIPOCOB,
CBSI3aHHBIX C BOEHHBIMM KOpabJis-
MU U OPYTUMMU TOCYHapCTBEHHBIMU
CcyaMu, UCIIOIb3yeMbIMU B HEKOM-
MepuecKuX Iesx.

Tak, BOIIPOC O MpaBax Cob6-
CTBEHHOCTU Ha Kpelicep «AgMupan
HaxumoB» BO3HMK, KOIZA BJIACTSIM
CCCP cTajno n3BeCTHO O IOATrOTOBKE
SITOHCKOJ CTOPOHOJ moabema JaH-
HOTO KOpabysl M HaXOIsIIerocs Ha
HeM MMYIIecTBa 6e3 COrTacoBaHMs C
COBeTCKOI cTopoHOM. MUT SImoHumn
YTBepXKAas, YTO ITOCKONbKY Kpeiicep
«Apmupan HaxumoB» 6bLT 3aXBavyeH
SITOHCKUMU cusiaMu B Xoge Llycum-

CKOT'O Cpa’keHMs, TO B COOTBETCTBUU
C TIPM30BBIM TIPAaBOM COOGCTBEHHU-
KOM Kak €caMoOro CygHa, Tak U ero
rpysa sBiasieTcs SnoHusl.

Kpome Toro, B 1977 r. dnonus
pacimupuia BHELUIHUIA IIpefesn cBoe-
rO TEPPUTOPUATBHOTO MODS, U TEM
CcaMbIM Kpelicep oOKaszajcsl Ha Tep-
PUTOPUM, KOTOpAsi HaXOOUTCS TOJ,
ee CYBepEeHUTETOM.

OnpHako coBeTCKasl CTOpOHa 3asi-
BWJIA, YTO KOPabJIb He CAAJICS BO Bpe-
Ms LlycMMCKOTO cpakeHMs M Ha HeM
COXpaHUJIMUCh BCe BHELIHME 3HaKW,
YOOCTOBEepSIBIIME €ero IMpUHaLJIex-
HOCTh BOEHHO-MOpPCKMM CujaaM
Poccun. Takum o6pasom, paccMa-
TPUBATh 3TOT KOpab/iib B KauecTBe
BOEHHOTO Tpodesi HempaBOMEpHO.
Kpome TOro, B YyCTaHOBUBIIENCS
MeXAYHApOLHOJ IpaKkTUKe 3aTo-
HYBIINIT BOEHHBIN KOPab6/b IIPOIOI-

9 CM.: PucyHok. CpencTsa yperyaupoBaHusi CIIOpOB B
MeXIyHapOIHOM MOPCKOM IpaBe.

KoHBeHLun 06 0XpaHe NOABOJHOO
KynbTypHOro Hacneaus 2001 r. (ct. 25)

neperoBopbl UMW MHbIE MUPHbIE CPEACTBA O
)KeNaH1Io CTOPOH

nocpegHnuectso (uepes OHECKO)

B COOTBETCTBUM €O CT. 287 KoHBeHuuu OOH no
mopckomy npaBy 1982 r.

MocTosHHas nnata TpeTenckoro cyaa (MMNTC)
(I10 4 KOMNETEHTHbIX NULa OT KaXAoro rocypapcrea-
YUaCTHUKA)

- CO3AaHa Ha OCHOBE [aarckMx KOHBEHLWI O MUPHOM
paspeleHnn MeXxxayHapOAHbIX Konnu3uii 1899 u 1907 r;

-NpeacTaBnseT co60i CANCOK /INLL, U3 KOTOPbIX CTOPOHbI
Cnopa B Ka¥/oM ciyyae BbI6GUpalOT apbuTpos;

- NPUHUMAET K PaCCMOTPEHMIO MCKM B T. Y. OT YaCTHbIX
KamnaHu, UMeroLe MeXAYHAPOAHbIN XapaKTep;

- CNyLIAHWA MOTYT NPOXOAUTb B 3aKPbITOM peXxume
1 pelleHuns YacTo OCTaloTcsi KOHUANLMANBHBIMU MO
Tpe60BaHMIO CTOPOH.

’KaeT OCTaBaThCsl COOCTBEHHOCTHIO
rocygapcrsa (ara 1o Tex nop, noka
nocjiefHee He OTKaXeTCSI OT CBOUX
IIpaB Ha TaKoi KopabnP.
AnHanmormuyHasi cuTyauus IMpo-
u301LIa U C KpelicepoM «IMUTPUIiL
IOHCKO¥», KOTOPBIit 6bUT 3aTOIIEH
ero komaHpmoi 16 mast 1905 r. BO
BpeMsi IlycMMCKOTO cCpaskeHUs B
SImonckom wmope. Bnactam CCCP
CTaa0 U3BECTHO O HAaMepeHUM I0XK-
HOKOPEMCKO KOMIIaHMM OcCylie-
CTBUTH paboThI MO ero nogbemy. B
XO[le TeperoBOpOB COBETCKas CTO-
pOHa MOATBepAUIa CBOe MpPaBO Ha
Kpeiicep M Bce Haxopsiieecs Ha
HeM MMYIIeCTBO, a TakKXe KaTero-
pUUYecKu BO3paswmia MPOTUB PaboT
Mo MOAbeMY YKa3aHHOTO KOpabiis
WIM UMYIIEeCTBa, TaK Kak, COTIaCHO
MeKIyHapOAHOMY TpaBy, 3aTOHYB-

10 3agpenne ot 31 oktsops 1980 r. corocia [MonsH-
ckoro [I.C. fupeKTopy fenapraMeHTa cTpaH EBporist u
Oxeannyt MU Sinoxyu T.MyTo.
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IIMe BOEHHbIE KOPaO/IM ITPOIOIKa-
I0T TI0JIb30BAaThCSI IMOJHBIM MMMY-
HUTETOM OT IOPUCAUKINUU TI060TO
rocygapcTBa, KpoMe ToCyaapcTBa
(marall.

CTOUT OTMETUTBh, UTO TAKOTO XKe
noaxona npuaepskusarmTcsa u CHIA.
Taxk, B 1938 r. oM oTKasanu SAnoHun
B IIpocb6e paspelnruTh MogbeM ame-
PUKAHCKOV KaHOHEepKU, MOTOIJIEH-
HOJ SIOHCKOM aBuanuein B 1937 r.
B 1965 r. CIIIA otkasanu TpuHumanmy
1 Tobaro B mpaBe MOIHSATb OCTaHKMU
aMepMKaAHCKOTO Cy[Ha, 3aTOHYBIIIe-
ro BO BpeMsl BTopoit MMpPOBOi1 BO-
yinbl. [Ipu saTtom MU/ CIIA 3asBui,
YTO ecau COGCTBEHHOCTb Ha CYOHO
U TPy3bl HAa MOMEHT 3aTOIUIEHUS
MIpMHaaiexana aMepUKaHCKOMY
MIPaBUTEIbCTBY, TO TOCYIapCTBO CO-
XpaHseT CBOe MPaBO COGCTBEHHOCTH
Ha HUX [0 TeX Mop, MoKa MpsIMO He
BBIPA3sUT OTKa3 OT Hero. [lostomy
MOJbEM TAKUX I'PY30B UJIN OCTAHKOB
Cy0B BO3MOKEH TOJILKO C COTIacus
Biaacreit CIIA.

2. Ente omHUM CpeiCTBOM ypery-
JINPOBAHUS SIBJISIETCS PpaccMOTpe-
HHe CIIOPOB B HAIMOHAJIBHBIX CYy-
Jgax. OHO mpOMUCXOOUT TOrHAa, KOraa
XOTS ObI OfHA M3 CTOPOH CIIOpa He
SIBJISIETCSI CYOBEKTOM MEXIYyHapO/I-
HOTO TpaBa U MeXAYy CTOpPOHaMu
3aK/II0YasCs KOHTPAKT Ha OKa3aHue
YCIYT 10 TIOMCKY U CHAaCeHUIo Ipy3a
u/vunu cypHa. [Ipu sTOM, Kak rpaBu-
JIO, B KOHTPAKTe NpeayCMOTPEHO He
TOJIBKO CPEeNCTBO YperyaupoBaHMUs
criopa (B ciaydyae ero BO3HMKHOBe-
HMS), HO M TIpMMEeHMUMOe TIpaBo.

B KkauecTBe mpuMepa MOKHO
MIPUBECTU CIIOPp MEXAY KOMMepue-
ckoir Kommanueir «Odyssey Marine
Exploration», 3aperucTpmMpoBaHHOM
B CIIIA, n Vcnauueit u3-3a 1IeHHOIO
rpy3a 3aTOHYBILErO0 MCIAHCKOTO BO-
eHHOro Kopabmst «Hyscrpa CeHbopa
e nmac Mepcenec». Cyn mrrata ®mo-
pyma moctaHoBMI BepHyTh 500 ThI-
CSTY 30JI0TBIX M CEPEOPSIHBIX MOHET, a
Takke MHbIe lieHHOCTU Mcnanum. Tem
camMbIM 6bLJIO OTK/IIOHEHO 3asiBJIeHMe
aMepUKaHCKO KOMIIaHUM, KOTOpasi
HaIJIa TPy3 C 3aTOHYBIIEro (perara B
2007 r. Kpome TOTO, Cya MpU3HAJI, 4YTO
TPY3 C KOpaoOIsI SIBJISIETCSI COOCTBEHHO-
CThI0 McmaHmm, TOCKObKY MCTIaHCKO
CTOpOHE YOAJIOCh TPeNOCTaBUTh Ma-
TepHuasbl, TOKa3bIBAIOIIME MCTOpUUe-

11 3asiBnene [oconberBa CCCP B SIMOHMY OT 2 OKTSGPST
1981T.

12 See: Odissey Marine Exploration Inc. v Unidentified
shipwreck vessel and The Kingdom of Spain. Case N@.
8:07-CV-614-SDM-MAP.

CKYI0 CBSI3b C pperaToM (dororpadmm
C M300pakeHMEeM TIyIIEeK U OpPYXKMS,
COMCOK JIMYHOTO COCTaBa KOpabist
U T.I.)"2

Ene onyH c1iop cBsi3aH C UCMaH-
ckum rajeoHom «CaH Xoce». CymHO
BBIILJIO U3 TopTa Ilopro6eno B Ka-
pubCKOM Mope (TeppUTOpHUS CO-
BpeMmeHHoJi [laHamel) B 1708 rogy.
8 MIOHS OpPUTAHCKME MUPATHI, IPO-
MbINUISIBIIME B Kapubckom Mope,
B3sIM ero Ha abopmaxk. [Tocie yma-
pa 6puraHckoil aptwuiepun «CaH
Xoce» 3aTOHYJI. LleHHbIN I'py3, O CY-
IIeCTBOBAHUM KOTOPOT0 OpUTaHIIaM
CTaJIO M3BECTHO OT CBOUX HITIMOHOB
B IlaHame, TomIe KO AHY, TaK U He
JOCTaBIIMCh HamnagaBmum. B 1979 1.
Biactu Konmym6un 3aKkiIr0umin KOH-
TPaKT C IIOMCKOBOJ KOMaH0M «Sea
Search Armada», 3apeructTpupoBaH-
Hott B CIIIA. B 1982 r. ocTaHKM CyfgHA
ObLIM HaliIeHbl, OMHAKO MTPaBUTEIb-
cTtBO Konmym6um pemmsio rnepecmo-
TpeTb KOHTPAKT C KOMMeEpUeCKO¥i
KOMITIaHMe, CYUTASI eT0 HecIIpaBei-
JIUBBIM, U TIPEJIOKIUIIO eii TUIlb 5%
OT TOTEeHUMAIbHOM CTOMMOCTH I'PY-
3a. B 2011 r. cyn okpyra BammHrToH
npu3Hai nmpasa Kosymo6un Ha CygHO
U TPY3 U OTKJIOHWJ NIPETeH3UU T0-
MCKOBOJ KOMAaHIbl, KOTOpas Tpe-
60BaJia BHITUIATUTDb YaCTh TOHOPApa
LIeHHBIMYM 00beKTaMM, HAaXOAMUBIIK-
MMCST Ha OOpTY, a Takke OIIAaTUTh

15 See: Sea Search Armada v. Republic of Colombia, No.
1:2010cv02083 - Document 19 (D.D.C. 2011).

npenocraBjieHHble yoryru'®. JlaH-
HbI/l CIIOp TOMYUMJI TIPOMOOJIKEHMUE,
TakK Kak CBOM MpeTeH3UU Ha CYJHO U
rpy3 NpeabsBUIN ellle Ba rocymap-
crBa: [lanama u Vcnnanus.

3. BzaumHbIe KOHCY/IbTaluu
Ha 3KCIepPTHOM ypoBHe. [Ipume-
pOM IIpMMeHeHMs JaHHOTO CpeiCTBa
YperyamMpoBaHus MOXKeT CITY>KUTb
criop mexny Hopserueit u Hupep-
JIaHaMM T10 TTOBO/TY HaXOIKM 11eHHO-
o rpy3a 3aTOHYBIIIEr0 ro/JIaHACKOTO
cyngHa OcT-MHACKOM KOMOaHUM, MO0-
cTpoeHHOro B 1724 r. MecTo Kpyle-
HUSI KOpabysi ObIO OOHAPYKEHO B
1972 r. HOpPBEXCKMMMU HAaiiBepaMu.
Co gHa 6bu10 omHaTo nmoutu 500 Kr
30j10Ta 1 cepebpa B Bue MOHeT. B3a-
MIMHbI€ I0pUINYEeCcKYe KOHCYTbTalun
MO3BOJIMJIM  YAAOUThb CIIOP MEXIY
IBYMsS TOCYJAapCTBaMM ClIeAyIIum
obpasom: 75% MOHET [IOCTalOCh
HOPBEXCKUM faiiBepam, 15% moHer
mepenuio B cobctBeHHOCTh HopBe-
rmn u 10% MOHeT crano rocygap-
CTBEHHOJI cOOCTBeHHOCThI0O Humep-
nangoB!*. BrmocnemcrBum, B 1978 T.
B HopBeruu 6bUT IPUHST 3aKOH, CO-
IJITaCHO KOTOpPOMY BCe 3aTOHYBIIINE
B e€e TeppUTOPUATbHBIX BOZAxX Cyna
crapuie 100 jieT aBTOMaTUYECKM CTa-
HOBSITCSI UCTOPUUECKUMU TTaMSITHU-
KaMM ¥ IJISI UX U3ydeHus Tpebyercs
MOMYUYNUTh CIelUaTbHOE CBUETENb-
CTBOY.

4 Tlogpo6Hee cM.: ParyHmreiin A.I. CokpoBuIa ro-
rubimmx Kopabneii. — M.: Beue, 2011. - 352 c.

15 Cm.: 3akoHO#aTeNbHbIe akThl HopBernu [neKkTpoH-
HbIit pecypc] // URL: http://www.baltic-sunken-ships.
ru/data/offline/rus/page133.html (Jara o6paruenus:
08.07.2018).
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IlocpegHuvecTBO IOHECKO
MIPUMEHSIeTCS rocymapcTBaMu-
yuactHukamu KouBeHumu 2001 r.
MpyY pelnieHny BOIPOCOB, CBSI3aH-
HBIX C 3aTOHYBIIMMM MCTOpUUeE-
CKUMM, apXeOoJOTUUeCKUMMU U KYJlb-
TYPHBIMU OOBEKTAMM, B TOM UUCIIE
cymamm'®, OmHaKO M3-3a TOrO, YTO
KoHBeHIIMS BCTynMIa B CMJIY OTHO-
CUTEebHO HeJaBHO, MaHHBIN Mexa-
HM3M Ha IMpaKTUKe ellle He UCII0/b-
3yercsa!'’. Takum o6pa3oM, IPOBECTH
aHaAMU3 MPaKTUKU yperyimpoBaHus
cnopoB B pamkax FOHECKO B oTHO-
IIeHUM LEHHBIX 3aTOHYBIIMX 00b-
€KTOB I10Ka He TIpeJICTaBJIsSIeTCsI BO3-
MOSKHBIM.

@DaKTOpbI, KOTOpbIe HEOGXOTVMO
YUUTBIBATh MIPU YPETYIUPOBA-
HUU CIIOPOB B OTHOUIEHUU
3aTOHYBIINX CYAOB U I'Py30B

OIHMM U3 BaskHeMIMX (PakTo-
POB SIBJISIETCS JIOKAJIM3AIMSI CYyIHA,
T.€. 30Ha MOPCKOTO MPOCTPAHCTBA, B
KOTOpPO¥ OHO 3aTOHYJO. B ciyuae,
eC/IY UHOCTPAHHOE CYIHO 3aTOHYJIO
B mMeppumopuansHom mope, s Co-
BepIIeHUs KaKUX-JINOO JIeiiCTBUIl B
OTHOIIIEHME HEero MK Tpy3a Tpeoy-
eTcsl coryiacue He TOJAbKO COOCTBEH-
HMKA CyIHA U/WUIu rpy3a, HO U MpU-
OGPEKHOTO rOCyIapCTBa.

Ecty cymHO 3aTOHYNIO B OTKPbI-
TOM MOpe€, TO B JAHHOM CJTydae Tpe-
OyeTcsl TOJBKO corjiacue CoOCTBEH-
HMKAa 3aTOHYBIIEro0 MMYIIECTBa,
MIpUYeM TOJIBKO €C/IM OH U3BECTeH
M He OTKa3ajcs OT CBOMX IIpaB Ha
Hero. C/I0kKHee C opuUanIeCcKoi ToU-
KU 3peHUs OOCTOUT CUTYaLMSsI, eCIN
CYIOHO 3aTOHY/IO HA KOHMUHEHMA/lb-
Hom wenwvge (nanee - KIII) mau B uc-
KJIIOUUMeNbHOLU IKOHOMUUECKOU 30He
(manee - UD3). YkazaHHbIe MOPCKUE
MIPOCTPAHCTBA He SBJISIIOTCS Tep-
putopueit TIpUOPEXRHOTO rocymap-
CTBa, OMIHAKO B HMX OHO MOXET OCY-
HIECTB/ISATH OTHAe/bHbIE CYyBepEeHHbBIE
nmpaBa u wopucauriumn'®, Iipu stom
B JAHHBIX 30HAX IIpeAyCMOTpeHa
cBOOOMIa CymOXOACTBA MJjISI WMHO-
CTPaHHBIX CYIOB, HO TpPOBeAEHME

16 Ct.25 KoHBeHI[MM 06 OXpaHe MOIBOMHOTO KY/IbTYp-
Horo Hacnenus ([lapuk, 2 Hostopst 2001 r.) // Hopma-
tuBHbIe akThl JOHECKO mno oxpaHe Ky/lIbTypHOro Ha-
cnenust. — M.: FOuulIpunT, 2002.

7 Sabine von Shorlemer, Peter-Tobias Stoll. The
UNESCO Convention on the protection and promotion
of the diversity of cultural expressions. Explanatory
notes. — Springer-Verlag Berlin Heidelberg, 2012. P. 601.

8 Cr. 56, 77 Konsenuyu OOH 1o MOpCKOMY ITpaBy
(MouTero-Beii, 10 nekabps 1982 r.) // C3 P®. — 1997. -
N2 48, ot 1 nekabpst.

MODPCKMX HayuyHbIX WUCCIedOBaHUI
BO3MOSKHO TOJBKO C pa3pelleHus
MpUOPEXXHOTO TrocymapcTBa. XOTs
TOABO/THASI apXeoJioTus U He OTHO-
CUTCSI K MOPCKMM Hay4YHBbIM MCCie-
IOBaHMSIM, Ha MPAKTUKE IPUOPEK-
HO€e roCyJapCTBO MOKET 3alpeTUThb
NpoBefeHNe UCCIefOBaHMUIA 3aTo-
HYBIIUX CYZIOB, TeM Gojiee UX MOIb-
eM B cBoelt 33 mau Ha KII.

Tumn cygHa Takke urpaer ompe-
JleJIeHHYIO pPOJib B Ipoliiecce MPUHSI-
TUS pellleHUs O ero nogbeme. B co-
otBeTcTBUM ¢ KoHBeHlmei 1982 1.
CyZa MoJpa3aensiioTcs Ha:

1) ToproBbie U rocymapCTBEH-
HbIe CyJia, 9KCIUTyaTupyemMblie B KOM-
MepyecKux 1ensx;

2) BOEHHbIe KOpabiau u Apyrue
rocyJapcTBeHHbIe Cyfa, SKCIUTyaTH-
pyeMble B HEKOMMEPYECKUX IemsIx'.

Kak u3BecTHO, Ha mopzosble
cyda pacIpoCTpaHsieTCs OPUCAUK-
uysl TocymapcTBa ¢iara, HO B Tep-
PUTOPUAIIBHOM MOpPE Ha HEro mMo-
KT PacIpOCTPaHSAThCS YrojiOBHAs,
rpakImaHCKasl U aAMUHUCTPATUBHAS
IOPUCOUKIINS TIPUOPEKHOTO TOCY-
nIapcTBa. B oTHoOIIeHUM Xe 80eHHO-
20 Kopabnsi [evicTBYeT MMMYHUTET,
KOTOPBIIi O3HAYaeT, UTO JlaXe eciau
KOpabsb HAXOAUTCSI B TEPPUTOPU-
aJbHOM MOpE€ JIpyroro rocyaapcTsa,
Ha Hero pacipoCTpaHsIeTCs opuc-
IVKIVS TocygapcTsa duiara. OmHaKo
TaKoe Cy[IHO AO/IKHO COOII0IaTh 3a-
KOHBI U MpaBwWia MPUOPEKHOTO To-
CyIapCcTBa, a TaK)Ke HOPMbI MEXKIY-
HApONHOTO IIpaBa, Peryinpymoiiue
MUPHBIN Tpoxoa?.

Kak rokaspiBaeT IpakTUKa, 3To
>Ke IIPaBUJI0 PacIIpPoOCTPaHSIeTCsl M Ha
3aTOHYBIIME cyfaa. Tak, ecayu MHO-
CTpaHHBI BOEHHBIN KOpabiab 3aTO-
HYJ B T€PPUTOPUAIIBHOM MOpPE, TO
pubpexkHoe roCyIapCcTBO He UMeeT
npaBa MpeANpUHUMATD KaKue-Jin-
60 [eliCTBUSI B ero OTHOIIeHUM 6es3
cormacusi rocymapcrBa dimara. Ha-
MMPOTUB, COOCTBEHHUK 3aTOHYBIIETO
TOProBOro CyJHa He MMeeT IIpaBa
MIPENsITCTBOBATh MPUOPEXKHOMY TO-
CyIapCTBY TMOAHMMATh WMJIMU COBep-
1IaTh MHbIE efiCTBUS B OTHOIIEHUN
IaHHOTO CyIHa.

Cnenyomum GakTOpOM SIBJISET-
Cs HaIMuye MUCTOPUIECKOV/KYIb-
TYPHOJM HEHHOCTU Yy CyJHaA VI/UN
rpy3a, KOTOpbIii HaxXOJUTCS B €ro

19 Tam xe. Cr. 27, 29.

2 Cm., Hanpumep: Wolfrum R. Some Reflections on
the Status of Warships under the UN Convention on
the Law of the Sea // MexxayHapomHOe MOPCKOe TpaBo.
Crarbu namst AJL. Kononkuna, Cocr. P.A. KonogkuH,
C.M. IlymskmH. — M.: Craryt/ 2014. - C. 291-300.

tprome. Ecii IOHECKO nioaTBepanuTt
HajuM4uyue TaKoil 1eHHOCTU, TO JIIO-
Oble MeiiCTBMUSI B OTHOIIEHUM CyIHA
MOTYT COBEPIIAThCS TOILKO C pa3pe-
1IeHUs TaK Ha3bIBaeMOI'0 «KOOP/IM-
HUPYIOIIETO rocygapcTBa»?l. B cBoio
ouepenb «KOOPAMHUPYIOIEE TOCy-
mapctBo» HasHavaercs HOHECKO
B C/y4yae, eC/iM OHO JOKa)keT MOfi-
JIaloIIyloCcsl TIpPOBEpPKe CBsI3b C 3a-
TOHYBUIMM cygHOM??. Kak mpaBuio,
TaKMM TOCYZAPCTBOM MOSKET OBITh
6o rocygapcTso duiara, 160 mpu-
OpeskHOe TOCYapCTBO.

Heobxogmumo yuMThIBATH U Bpe-
MeHHO akTop, T.e. KOraa 3aTOHYJ/I0
CYIHO U CKOJIbKO JIET IPoJieXayio Ha
MOPCKOM AHe. Bo-TepBbIX, JaHHBII
dakTop BAMAET Ha YCTAHOBJIEHME
MIPUHAJIEKHOCTH Cy[IHA K 00beKTaM
MOJIBOAHOIO KYJAbTYPHOT'O HaCaeMsI.
Bo-BTOpbIX, HA MOMEHT BO3HUKHO-
BeHMSI CIlopa rocygapctBo duiara
WM TIpUOpPEXHOe TOCYAapCTBO Kak
CYOBEKTHl MEKAYHApOIHOrO IIpa-
Ba MOIJIM MCYE3HYTb MM U3SMEHUTD
CBOM TOCYIApCTBEHHbIE T'PAHUIIBI.
COOTBETCTBEHHO, AaTa Kopabiekpy-
IeHuss Heob6xomyMa JIjIsl oTpezesie-
HUS CTOPOH, KOTOpbie MMEIOT MpaBa
Ha 3aTOHYBILNIT OOBEKT.

[Tpu paccMOTpeHMM CIIOpa CyAbl
TaKKe YUMTHIBAIOT HAJIMUME 3aKITIO-
YeHHOTO0 MeXAy 3auHTepecoBaH-
HBIMM CTOpOHaAMM KOHTpAaKTa Ha
OKa3zaHMe YCIYyT MO MOUCKY U TOJ-
HATUIO CyaHa/rpy3a. B KOHTpak-
Te IpegycMaTpPUBAeTCsS He TOIbKO
KOMIIeHCallMs 3a MMOHeCeHHble pac-
XOMbl, pa3Mep BO3HArpaxkgeHus 3a
OKa3aHHbIe YCIIYTU, HO U ITPaBo, KO-
TOpoe 6yIeT MPUMEHSIThCS B CJTydae
BO3HMKHOBEHMUS CIIOpa MeXAY CTO-
pOHaMM TAHHOTO KOHTpaKTa.

3aKiIouyeHue

Ha ocHoOBe aHanm3a IpPakTUKU
yperyJiMpoBaHus CIIOPOB B OTHO-
LIeHUY 3aTOHYBIIMX CYIOB U I'PY30B
MOKHO cliejlaTb HeCKOJbKO OCHOB-
HBIX BBIBOJIOB.

Bo-mepBbiX, Ha OAHHOM 3Talie
pa3sBUTHUS MeXIYHApOIHOrO IpaBa
HEBO3MOXHO CO3JaHue YyHUBep-
CaJIbHOTO MEXAYHAapOJHOro [OTo-
BOpa B paccMaTpuBaeMoii 0671acTu,

2 AamcumoB 1.0. PexkuM MOPCKMX TIPOCTPAHCTB B CO-
orBetctBuy ¢ Kouseniyeit OOH 1982 r. u KoHBeH1ymei
FOHECKO 2001 r. // Uctopuueckast 1 cOIMaIbHO-06pa-
30BaTe/IbHas MbIC/Ib. — N24 (26) 2014. - C. 330.

2 Tlogpob6uee cm.: AuucumoB WM.O. Kpatkuit 0630p
I00AIbHBIX ¥ PETVIOHAIbHBIX MMPOGIEM MEKIyHAPOLI-
HO-TIPaBOBOJ OXpPaHbl MOPCKOTO Haceaust // MexxmyHa-
POIHBII TPaBOBOi Kypbep. - N22 (20) 2017. - C. 34-37.
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TOCKOJIBKY BOIIPOCHI, CBSI3aHHbIE C
orpefe/ieHEM MpaB Ha 3aTOHYB-
1Me Cyna M rpysbl, JIeXXaT Ha CThbIKe
MEXAYHAPOJHOTO MYOINYHOTO WU
MeXIYHapOJHOI0 YaCTHOTO IIpaBa.
Bonee TOro, HeBO3MOKHO y4eCTb B
OTHOM JIOKYMeHTe BCe (aKTOPbI U
X KOMOMHAIMM, KOTOpbIe BIUSIOT
Ha omnpeJejieHMe NpaB Ha 3aTOHYB-
e 06bEeKThI.

Bo-BTOpBIX, OCHOBHBIMU Cpe/l-
CTBaMM yperyJiupoBaHusl CIIOPOB B
OTHOILIEHMM 3aTOHYBIIMUX CYHOB U
IPYy30B BBICTYIAIOT: MEPEroBOPhI U
B3alMMHble KOHCYJAbTAlIMM TIO M-
IJIOMaTU4YeCKMM KaHajlaM, HalMo-
HaJ/IbHbIE CYyJIbl, B3aMMHbI€ KOHCY/Ib-
TalMM Ha 9KCIIEPTHOM YpOBHe.

B-TpeTbux, CylieCTBEHHOE BJI-
sIHMe Ha oIllpeJesieHMue IMpaB Ccob-
CTBEHHOCTU M MHBIX ITpaB Ha 3aTo-
HYBIIIME Cy[a U TPy3bl OKa3bIBAIOT
Takue (GaKTOPhI, KaK: JOKaIM3AINS
CyIHa, ero MPUHAIJIEKHOCTh K He-
KOMMeEpYeCKMM WU KOMMepue-
CKMM CyZam, HajJluuyue MCTOpUUe-
CKOJM W/UM KyJIbTYPHOI LIEHHOCTU
CyZHa U/Uau Tpysa, GakTop Bpeme-
HU, a TaKke YCIOBMSI KOHTpaKTa Ha
OKa3aHMe YUIYT 10 MOUCKY U MOobe-
My 3aTOHYBIIIETO MMYIIIECTBA.

B-ueTBepThIX, UMCIO CIOPOB B
OTHOLIEHMM 3aTOHYBIIMX CYHOB C
KaKXABIM TOAOM OyoeT HEeyKIOHHO
pacTtu. OTO CBSI3aHO C Te€M, UTO TeX-
HOJIOTUM TIO TIOUCKY U TIOIbeEMY CYy-
OB pa3BUBAITCS, U, COOTBETCTBEH-
HO, OymeT 60JblIe TOATBEPKIEHHO
MHbopMalMyu 0 MeCTOHAXOXKIeHUN
3aTOHYBIIMX CYAOB U UX TPY30B.

B-msiThiX, TpaKTUKa Yperymiu-
pOBaHMsI CIIOPOB ITOKAa3bIBaeT, UTO
CTOPOHBI CTPEMSITCSI pa3peliaThb
pasHorymacusi BHeCy#neOHbIMMU, T.e.
aJbTepPHATUBHBIMU  CpeAcTBaMm?,
PaccmoTpeHme CHoOpoB B paMKax
CYIIECTBYIOIIMX  MEXIYHApPOIHBIX
CyneOHbIX OPraHOB TaJIEKO He BCer-
Ila TIPeaCTaBIsIeTcsl ObICTPBIM U 3¢-
(heKkTMBHBIM, TO3TOMY IpPaAKTUKA
yperyJinpoBaHus B HUX paccMaTpu-
BaeMoOJi KaTeropuy CIIOPOB OTCYT-
CTBYeET. m

% BupymHees [I.11. [IporpeccuBHOe pa3BUTHE MHCTUTYTA
MeXIyHapOIHO-TIPaBOBOI 3aIIUThI Ky/IbTYPHBIX LjeH-
HOCTeJ1: AMC. ... KaH], IopyA. Hayk: 12.00.10 MexxnyHa-
ponHoe 1mpaBo. EBporieiickoe rpaso. [MecTo 3aluThbl:
Poccuiickuii yHUBEPCUTET OPYXKObI HaponoB]. — Mo-
cKBa, 2017. - C. 168.
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HOe Hacneame, PEXMM OXpaHbl 3aTOHYB-
WKUX  CYAOB, YperynupoBaHue Crnopos,
TeppuTopranbHoe Mope, OTKPbITOE
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Annotation

This article discusses the problem of
determining the property rights and oth-
er rights to sunken ships, submarines,
aircraft and their cargo. International le-
gal norms, which in one way or another,
affect the legal regime of sunken objects
and how to define the rights to them
are analyzed. A central place in the ar-
ticle takes an overview of the practice of
dispute settlement. Examples of specific
cases and situations involving Colom-
bia, Spain, USSR/Russia, United States
and a number of other maritime states
are provided. The factors that need to
be considered when resolving disputes
with regard to sunken ships and their
cargoes, in particular, the location of the
vessel and its type, the cultural / histori-
cal significance of the sunken ship and /
or property, and some other factors are
analyzed in detail.

Based on the method of legal fore-
casting, it is concluded that the number
of disputes concerning sunken ships
and their cargo will increase every year.
At the same time, states will increasing-
ly use alternative (extra-judicial) ways
of settling disputes in this area.

Anisimov I.O.

Candidate of Law, Member of the Russian
Association of International Law, Docent,
Deputy head Department of International Law,
Ministry of Foreign Affairs of Russia

AHHOTaUuA

B cTaTbe paccmaTpusatotcd npobne-
Mbl ONpefeneHns npaBa CO6CTBEHHOCTY
M MHbIX NPaB Ha 3aTOHYBLUWE Cyaa, NO4-
BOAHbIE NOAKM, NETATENbHbIE annapaThl
N WX TPY3bl. AHANU3VPYIOTCA MeXAyHa-
POJHO-NPABOBbIE HOPMbI, KOTOPblE Tem
WU UHBIM 0B6PA30OM 3aTparvBatoT Mpa-
BOBOW PEeXVM 3aTOHYBLIMX OObEKTOB
1 NOPAAOK OMNPeaeeHns Npas Ha HUX.
LleHTpanbHOe MecTo B CTaTbe 3aHUMaeT
0630p MPAKTVKX YperynmpoBaHus Cno-
POB. B KayecTBe NprYMepoB NMPUBOAATCS
KOHKPETHble Aena W cuTyaumnu ¢ y4actv-
em WcnaHuu, Konymb6um, CCCP/Poccuu,
CWA n paga Opyrvx MOPCKUX Aepas.
MoApPO6HO  aHANM3MPYITCS  DAKTOPbI,
KOTOpble Heo6XOAMMO Y4YUTbIBATL MPU
paspelleHnyt CnopoB B OTHOLWEHWM
3aTOHYBLUMX CYAOB U WX FPY30B, B YacT-
HOCTV NOKanM3auusa cyaHa W ero Twvn,
KynbTypHas /ucTopuyeckast 3HauMmocTb
3aTOHYBLUErO CyaHa W/WUNn UMYLLLECTBA 1
HeKoTOpble NHble PAKTOPLI.

Ha ocHoBe MeToa MPaBOBOro NPo-
FHO3MPOBAHWA CAENaH BbIBOA O TOM,
YTO C KaXk[blM FOJOM YMCAO CMOPOB B
OTHOLWEHMW 3aTOHYBLUMX CyAOB W WX
rpy30B 6yAeT yBennumBaTbCs. Bmecte
C TeM rocyaapcTBa Bce 6ofblie GyayT
NCMOMb30BaTh anbTepHaTBHbIE (BHe-
cynebHbie)  Crnocobbl  yperynuposa-
HWA CMOPOB B YKa3aHHOW 06nacTw.
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[IpaBoOBble acneKTbl
COXPaHEeHNs KOPEeHHbIX Hapoa 0B
N 3KONornm ApKTukmu

mobanbHoe notenneHue B XXI B. Aenaet ApKTUKY OAHUM U3 OCHOBHbIX OOBbEKTOB MeXyHa-
POHbIX OTHOLIEHWW, MOCKOMbKY MNOCAeACTBUSA MOTENNEHUS NPUBEAYT K YBENNYEHWUIO NPO-
AOMKNTENBHOCTN NETHEWN HABUTaLUW 1 PA3BUTUIO MOPCKOTO CYAOXOACTBA.

TO 3HAUUTENbHO TOBBICUT
poib CeBepHOr0 MOPCKO-
ro nnytu (CMIIT) B MupoBoO
MOJIUTUKE.  APKTUUYECKUN
perMoH  paccMaTpuBaeT-

Cs MMPOBBIMM AepskaBaMU B Kade-

CTBE Ba)kHeJiIell CTpaTermyeckon

TPaHCIIOPTHOM MarucTpamu, mpe-

CTaBJISIONIEN MHTepeC Il pa3BUTUS

HOBBIX YYaCTHMKOB MEXIYyHapOJn-

HbIX OTHOIIEHUI U UX MHTerpanumn

B MUPOBYIO 3KOHOMUKY. [Ipu 3tom,

YUYUTBHIBAsI IEPCIIEKTUBHOE 3HAUEHMe

MOPCKOTO TPaHCIIOpTa, TOCyIapCTBoO,

TOJIy4YMBIllee KOHTPOIb HaJll apKTU-

YeCcKMM MaplIpyToM, OymeT KOH-

TPOJIMPOBATH HOBBIM MYTh MUPOBOI1

sKoHoMUKM'. Bosee Toro, o6erunt-

Cs1 AOCTYII TI0 MOPIO K MIPUPOIHBIM

pecypcam, BKJIIoUasi MeCTOpPOKIeHMs

sHeproHocutesneii Ha 1enbde Ce-

BepHOTO JIeOBUTOTO OKeaHa.

AKTyanbHOCTb TaKke CBsI3aHa C

TeM, UTO B HAaCTOsIee BpeMsi OGHUM

"3 BaXKHeNIMX ¢GaKkTOpOB, OIpese-

JITIOIIVX IJ106a/IbHBIE T€OTIOUTIYE-

CKMe IMPOLeCChl, CTAHOBUTCS 60pbhOa

Ha MMPOBOII apeHe 3a pa3BenKy U

paspaboTKy  HEBO30OHOBIISIEMbBIX

MIPUPOIHBIX PECYPCOB.

HemasnoBaskHbIM (akTOpoM $IB-

JieTcsl Takke BoO3pacrarolias 3Ha-

YMMOCTh MEXIYHApPOLHOTO COTPY-

HMYeCcTBa B cdepe ITOPOrOCTOSIIETO

M TEXHUYECKU CJIOKHOTO OCBOEHMS

MIPUPOIHBIX PECYPCOB B UCC/IElyeMOM

pervoHe® u HeraTMBHBI KOMILIEKC

! JlykuH 10. ®@. CoBpemMeHHas cutyauyusi B APKTVKe B
KOHTEKCTe [I00aNbHbIX TPeHAOoB // ApkTuka u Cesep.
-2014. - N216.

? Konbiues B. H. ApkTiKa Ha epekpecTbe reononnTm-
yeckux uHTepecoB / CepryHuH A. A. // MupoBast 3Ko-
HOMMKa ¥ MeXIyHaponHble oTHoweHus. — 2010. - N29.
- C.65.

5 MowuceeB A.A. Be30macHOCTb APKTUKI: MEXKIYHAPOLI-
HO-TIpaBOBble No3uLMu // MexayHaponHast SKU3Hb. -
2016.-N22.- C. 67.

9KOJIOTMYECKMX ITOCTIEICTBIIA, C KOTO-
PBIMM BO3MOXKHO OYIeT CIIPaBUThCS
JIUIIb TPU COBMECTHOM B3auMMOJei-
CTBUM BCEX aPKTUUECKUX JepsKaB.
VauThiBas ySI3BMMOCTb  IIpHU-
pombl  ApDKTMKM, 3IKOJOTMYECKast
6e30macHOCTh He MOKEeT paccMma-
TPUBATBCS B OTPBIBE OT COCTOSTHUSI
oKkpyxXamwieii cpeabl. Kpome Toro,
60/IbIIYI0 03a00UYEHHOCTh BbI3bIBA-
IOT TeXHOTeHHbIe aBapuM, COIyT-
CTBYIOIIYE HApPYUIEHUIO YCIO0BUIL
HaJeXHOI SKcIuTyaTanuu uHpa-
CTPYKTYphI. Kak ciemcTBue BO3HMU-
KaeT 9KOJIOTMIeCKNit yiepb 1 puck
IJsS1 3M0POBbSI HaceleHMsI 3a CUeT
YXYOIIeHUsT KadyecTBa BOMbBI, II0-
BBILIEHHO! OIACHOCTM 3apakeHus
MHGEKIVOHHBIMY  3a00I€BaHUSIMU
Mpy paspymieHuu CKOTOMOTVMIIbHMU-
KOB ¥ XpaHWUIUI PagualMOHHBIX
OTXOJIOB Ha Mep3/IoTe U T.1.*
CepbesHbiM  (DaKTOpPOM pHUCKa
SIBJISIETCS TIOAbEM YPOBHSI MUPOBOTO
OKeaHa, KOTOPbIii OYIeT COXPaHIThCS
B IOJITOCPOYHOJ mepcrieKkTuBe. Bos-
HMKIIIee TMOATOTUIeHNEe HU3KUX MPU-
OPEXHbIX TEPPUTOPUIA, BJIEKYIIEE 3a
co6oit paspylieHne 6eperoB Mopeii,
cleqyeT YYUTBHIBATh IIPU IUIAHUPO-
BaHUM COIMATbHO-9KOHOMUYECKOTO
pPa3BUTUS pETMOHA. DTOT JKe MPUPOSI-
HbIl (GaKTOpP MOXKET IIPUBECTU K Ha-
HECeHUIO yIiiepba XO03siCTBEHHBIM
06beKTaM ¥ yTpo3aM KMU3HU Hacelte-
HUST APKTUKM, Pe3KOMY YXYIIIEHUIO
YCI0BUIT 06UTaHMSI HEKOTOPBIX YHU-
KaJIbHBIX BUAOB (opbl u payHsI.>

4 Borgersson S G Arctic Meltdown The Economic and
Security Implications of Global Warming. [neKkTpoH-
HbIit pecypc]. URL: http //wwwforeignaffairsorg/2008
0301faessay87206/scott-g-borgersson (mara obparie-
Hus: 26.09.2018)

5 KonbimieB B. H. CeprynuH A.A. ApKTMKa Ha Iie-
pPeKpecTbe TeoNOMUTUYECKUX UHTepecoB // Mwupo-
Basi 9KOHOMMKA ¥ MEXIYHapOgHble OTHOLIEHMS. —
2010. - N29.

B pesynbpraTe MHTEHCUBHOM XO-
3SI/ICTBEHHOI TesSATeJIbHOCTM B pe-
rMOHe TIpUpoJHas cpena ApPKTUKMU
ToJiBepraeTcsi MHTeHCUMBHOMY Hera-
TUBHOMY BO3J€JiCTBUIO, UTO B€UET
3a cob0i1 merpaganmio apKTUIeCKoii
3KOCUCTEMBI.

Cnepytomieii mpo6ieMoii SIBJIsI-
eTCsl HaXOXJeHNe B perrMoHe KpyIi-
HBIX SIIEPHBIX 00BEKTOB, CBSI3aHHBIX
C esITeJIbHOCTbI0O BOEHHOTO U TpaXK-
JIAHCKOTO aTOMHBIX (JIOTOB, a Tak-
Ke Apyrue paAualMOHHO OIlacHbIe
06bekThl. OCBOeHME MPUPOTHBIX
pecypcoB He [0JIKHO MPUBOAUTH K
YXYOIIEHNIO 9KOJIOTMYecKoi obcTa-
HOBKM. bosee Toro, moTeHuaabHas
IesTeNbHOCTh JO/DKHA COMPOBO-
KIOAThCS JIMKBUOAIIMEH HaKOTIeH-
HOT'O 9KOJIOTMYECKOTO yiiepba, pe-
abunurainueit  merpagypoBaHHBIX
3KOCHUCTEM®.

Tak, B cooTBeTcTBUU C OCHO-
BaAMM TOCYJapCTBEHHON MOIUTUKUA
Poccuiickoit ®egepaiiny B ApKTUKe
Ha nepuop mo 2020 r. 1 manbHe-
1IIyI0 TepCleKTUBY, OCHOBHBIMU
MepaMu IO peaausaluu Tocyaap-
CTBEHHOJI TONUTUKU B cepe obe-
CIleYeHus] 9IKOJOTMYECKOoi Oe30-
MacHOCTM B ApPKTUUYECKOI 30HEe
Poccuiickoit @egepaiiun SIBASIOTCS :
YCTAaHOBJIEHME OCOOBIX PEKUMOB
MPUPOIONONb30BaHMUSI U  OXPaHbI
OKpYKalwllleil MPUPOSHON Cpenbl
B ApkTuueckoii 30He Poccuiickoit
denepaliyiy, BKIOYasi MOHUTOPUHT
ee 3arpsisHeHMs], PeKyJbTUBALUIO
MPUPOIHBIX JIAHAMAMTOB, YTUIU-
3a1M10 TOKCUYHBIX IIPOMBIIIJIEHHBIX
OTXOMIOB, 0becreyeHe XMMnN4IecKoi
6e30MacHOCTH, B IIEPBYIO OUepeb B

¢ ManenbssH A.A. MexayHapoqHOe 3KOHOMMUYECcKoe
MpaBo B YCIOBMSX IIoGamM3anym: 1mpobieMsl pa3Bu-
Tus // IIpaBo M rocymapcTBo: TeOpusl M MpPaKTUKa. —
2014.-N21(109). - C.129.
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CeMbsi 3CKUMOCOB BCTpe4yaeT TYpuctoB

MeCTax KOMITAaKTHOTO TPOXKMBaHMS
HaceneHus’.

Heob6xoguMOCTb  MPUCTATLHOTO
BHMMAaHMSI K SKOJOTMYECKUM IIpO-
61emMaM ApKTMKM OGYCIOBJIEHa He
TOJIbKO €€ MCK/ITIOUMTENbHOI POJIbIo
B MMPOBbIX MPMPOAHBIX MPOIECCaX,
HO U TE€M, UYTO B PETMOHE MPOKUBAET
0KO0J10 4 MJIH uenoBeK. B XX Beke 1o,
BAMSIHMEM MUIpalyy B Jemorpadu-
YECKOM COCTaBe HaceaeHuss APKTUKMU
TIPOM3OIILIM 3HAUMUTEIbHbIE ITepeMe-
HbI, B pe3y/JbTaTe KOTOPbIX KOpPEH-
Hble SKUTENM COCTaBJISIOT He Goee
10% o6111eit UnMCIeHHOCTM HaCe/IeHMsI.
OTO CTaJI0 IPUUMHOIN CEPbE3HBIX CO-
LIMaIbHbIX, KYJTYPHbIX ¥ SKOHOMM-
yeckux IMpobyeM B yKiIame u obpase
SKU3HM CEBEPHBIX HApomoB. B 60ib-

7 AamcumoB U.0. MexayHapomHOe MOPCKOe IMpPaBo.
VYue6HO-MeToMueckoe mocobue. — M.: KBaut Menua,
2018.-C. 60-61.

IIMHCTBE CTPaH APKTUYECKOTO Peru-
OHa 3HAUMUTeNbHAsl YacTh HaceleHus
COXpaHseT KOUeBOii 00pa3 KM3HU, U
JIMIIb HEMHOTYE IPOXXUBAIOT B MaJo-
YMCIEHHBIX CeBEPHBIX MTOCETKAX.
OTuacTu >KUTEIM CeBepHBIX
MOCeNeHUI yke amanTUPOBaIUCh
K M3MEeHeHMsIM OKpyKawlei cpe-
Ibl KaK 3a cueT M3MeHeHUS CUCTe-
Mbl TPUPOLOIOAL30BaHUS, TaK U
3a CYeT U3MEHEeHUsS COOCTBEHHO-
ro nosemeHus®. B To ke BpeMms 1
HEKOTOPBIX apKTUUYeCKUX HapOI0B
rnepexof, K 0CeJlJIOCTU BMeCTe C U3-
MeHeHMeM ITOBCeJHEBHOrO ob6pasa
KMU3HU U YTPATOWM 4YacTU KyJAbTYpPbI
CHIM3KaeT BO3MOKHOCTY aflarTaium,

8 NaHenbsiH A.A. TIpaBoBble BOIPOCHI TPUHYIUTENb-
HOT'O U3BSITUSI MHOCTPAHHOH COGCTBEHHOCTY M MHO-
CTPaHHBIX MHBECTMLMII B COBPEMEHHOM MeX[yHa-
ponHoM mnpaBe // IIpaBo u monutuka. — 2014. — N2 4.
- C.467.

MTOCKOJIBKY OCeMJIbIii 00pa3 >KU3HU
CITOCOGCTBYET COKpallleHUI0 uucia
JIoZieit, CIIOCOOHBIX AOOBIBATH IMPO-
NUTaHWe TPAOUIIVMOHHBIM 06pa3oM
B €CTEeCTBEHHbIX YCIOBUIX’.
MecTHbIE pecypchbl  SIBJISTIOTCS
OIHUM W3 OCHOBHBIX MCTOYHMKOB
CYIIECTBOBAHMS ¥ TPATUIIVIOHHOTO
00pasa XKU3HU OJIS KUTeIeil ApKTU-
K. B mocnemHee Bpemsl MpoOMCXo-
IUAT TIOCTeIIeHHOe 3aMellleHne 3TUX
pPecypcoB B pe3yibTaTe M3MeHeHUs
KYJIbTYPHBIX, COIMAIbHBIX, 3KOHO-
MUYECKUX U IIOTUTUYECKUX YCTIOBUIA.
Ilog pmaBiaeHMEM KIMMATUUECKUX
(hakTopoB Takue M3MeHEHUSI OymyT
MPOIO/IKATBCS, MEHSISI COCTOSIHME
Ha3eMHBIX 9KOCUCTEM U TeM CaMbIM

° IaHenbsiH A.A. IIpaBOBbI€ aCIEKThI TTOTUTUUECKUX
PUCKOB TIPM OCYIECTBIEHUM WHOCTPAHHO! MHBECTU-
LIMOHHON AesTenbHOCTM // EBpasuiickmii opunguyde-
CKuit skypHai. — 2014. — Ne5 (72). - C. 53.
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CoKpamiasi BO3MOKHOCTM MECTHBIX
SKUTEJTel K COXpaHeHUI0 TTPUBBIYHO-
ro o6pasa kusHu'.

ApKTHUKa Ype3BBIUYANHO YSI3BU-
Ma Tiepef, aHTPOIIOTeHHBbIM BO3Jeli-
CTBMEM B CWIY 3KCTPEMaJIbHOCTU
MIPUPOIHO-KIMMATUIECKUX YCTOBUIA,
XPYITKOCTY 3KOCUCTEM, 060COOIeH-
HOCTY TIOJISIPHBIX PETMOHOB OT KPYT-
HbIX 3KOHOMMYECKUX U TONIUTHYe-
CKMX IIEHTPOB, (J1IabO¥ pPa3BUTOCTH
MX TPAHCIIOPTHBIX KOMMYHUKAIMIA U
IPyTUX MHOPACTPYKTYDP.

[lo pe3yabTaTaM IeTaJIbHOTO
JIMarHoCTMYeCKOTO aHa/iu3a CoBpe-
MEHHOW 3KOJIOTUMUYECKON CUTyaluun
B ApPKTHMKe U TIPOrHO3a BO3MOXKHBIX
KIMMaTU4YeCKUX U3MeHEeHUil BbiJe-
JIEHbI CJIemyIolIe IPUOPUTETHbIE
Mpo0JIeMbI, CBSI3aHHbIE C IKOJIOTHeI]
" XXM3HbIO KOPEHHBIX HAPO/IOB:

3arpsisHeHue OKpyXkaloliei cpe-

Ibl U yXy[llleHe KayecTBa IO-

BEPXHOCTHBIX U TIOA3€MHBIX BOJ

Ha MPUOPEKHBIX TEPPUTOPUSIX;

JIerpaganys 3emMenab U Hapylile-

HMEe YCJIOBUS IPUPOJOIOIb30-

BaHUS;

CoKpallleHye 3aracoB Omope-

CypCOB, KOTOpbIe SIBJSIIOTCS He

TOJBKO CTpaTerMuyeckKuM 3ara-

COM, HO ¥ BaXXHbIM 3JIeMEHTOM

KU3HEeSITeIbHOCTU KOpPEeHHBIX

Hapo/ioB;

yXyOouieHue Cpeabl OOUTaAHUS

KODEHHOTO HacejleHUs U YCIO-

BUI UX TPAgULIMOHHOTO MIPUPO-

JIOTI0/Ib30BaHMS;

TpaHCTpaHMYHbIN TepeHoc 3a-

I'PSI3HSIONINX BeIeCTB BOJHbIMMU

“ aTMochepHbBIMM TOTOKAMMU;

XUMM4Yeckoe, HepTIHOe U pagu-

0aKTMBHOE 3arpsi3HeHue 1 ap.!!

B ocHOBe KyJAbTYp CEBEPHBIX
HapOJIOB JIEXXUT YHUKAIbHbBIN OIBIT
B3aMMOIEICTBUS JI0Aei U IPUPO-
IIbl, 1[eJIOCTHOCTh KOTOPOTO MOXHO
MOAEepKMBAaTh TOJNBKO IIyTEM CO-
XpaHeHMs cOaJaHCMPOBAHHBIX Tpa-
IUIMOHHBIX METOJIOB MCIIOAb30Ba-
HMSI 6MOJIOTUUECKUX PECYPCOB.

CTpeMUTeNbHOCTh KIMMaTHye-
CKUX M3MEHeHMI ¥ HapacTalllee
B/IMSIHME TIPOMBIILJIEHHON  Jes-
TEeJIbHOCTU B APKTMKE 3HAUUTETbHO
OTPaHMYMBAIOT BO3MOXHOCTU CBO-
eBpeMeHHOJi aJanTaluyyu KOpeHHbIX
HapoOJIOB K TPOUCXOASAIINM M3MeHe-

10 CBeynmkoB A.JI. dKomornyeckye mpobaeMsl ApKTH-
4yecKkoro pernoHa // «HoBasi» ApKTMKa M MHTepechl
Poccym. — M.: Kpachas 3Be3za — 2012, C. 100.

11 Poccusi B ApKTHKe. BbI30BbI 1 MEPCIIEKTUBBI OC-
BoeHus1 / iop, pen. M.B. Pemusosa. — M.: UHcTUTYT
HalMOHAIbHON cTpateruu, KHuxkHbI Mup, 2015. —
C.321.

HUSM ¥ YTPOKAIOT COXpPaHEHUIO UX
TPpaAUIMOHHOTO yKaagall,

I[IpaBoO KOpeHHBIX HApPOAOB Mpe-
TepIIeI0 3HAUYUTEIbHbIE M3MEHEHS
¢ kKoH1a 80-x rr. Ycuimsi KOpeHHBIX
HapOIOB IO MPU3HAHUIO UX IpaB B
COOTBETCTBUU C MEXIYHAPOIHBIM
MpaBOM HAyaJMUCh BO BpeMs (PyHK-
umMoHupoBauus Jlurm Hauuit B Ha-
yane 1920-x r., a OpOJOIKUINUCH B
pamkax OOH.

Tak,00Ho06bs1B11a1994-2004 1T.
MepBbIM MeXAYHAapPOOHbIM AeCsTH-
JleTeM KOpPeHHBIX HapoAoB Mupa
(a mosmHee — 2005-2015 rT. BTOpbIM
TakuM pgecsatuinetruem). [maBHas
Lejab JAHHOM aKUMM 3aK/IHdaaach
B YKpemjaeHUM MeXIyHapomHO-
ro COTpPyOHMUUECTBA [Jis pelleHus
Mpo6eM KOpeHHbIX HapoIoB B Ta-
KX 00J1aCTSX, KaK IpaBa yejoBeKa,
OKpysKatomast cpema, obpasoBaHue
U 3ApaBooxpaHeHMe. B pesynabraTe
B 2002 r. B KaueCTBe KOHCYJIbTaTUB-
HOTO OpraHa KOHOMMWYECKOTO U CO-
umaabHoro copera OOH 6511 co3maH
[TocTosiHHBIM ¢GOpyM IO BOIpoOcam
KOpeHHbBIX HapoaoB. MexayHapos-
HO-TIpaBOBbIE HOPMBI, pa3pabo-
TaHHble OTHOCUTEIbHO KOPEHHBIX
HapOJIOB, KACarTCSI OOIINX ITpaB ue-
JIOBeKa, TaKUX KaK HeIUCKpUMMHA-
LIMM ¥ paBEHCTBO, a TAK’Ke KOHKpPeT-
Hbl€ KOJUIEKTMBHBIE IIpaBa, TaKue
KaK camooITpejiejieHye, KyJIbTypHbIe
MpaBa, IpaBa Ha 3eMJII0 ¥ KOHTPOJIb
HaJ MPUPOIHBIMU peCypCaMu.

B 2007 r. TenepanbHas Accam-
6nest OOH mpunsiia Ieknapaiuio o
IpaBax KOpPeHHbIX Hapomos!’. IIpu-
HaTHe [lekiapaliuy 3SHaMeHyeT co60it
He TOJIbKO BasKHbI/A MOMEHT C TOUKU
3peHMs1 3aKOHOTBOPUYECTBA, OH TaKke
TIpefcTaB/seT cob0ii ToCTIKeHe Ye-
JI0BEUeCTBa, K KOTOPOMY IIUIU Ha TTPO-
TSDKEHUU JTeCSITUIETUI OTCTaVBaHMSI
IpaB CO CTOPOHBI IIpeICTaBUTesIe
KOpeHHbIX Hapo/IOB.

OrnpepnesieHre KOPeHHBIX HaApO-
IOB U3JI0keHO B CT. 1 (b) KoHBeHLIMU
0 KOpeHHBIX Hapogax M Hapomax,
BeIyIINX IJIEMEHHOI 00pa3 JKU3HMU:
Hacrosimiasi KoHBeHIMSI TpUMEHSI-
eTcs K [...]JHapogamM B He3aBUCUMBIX
CTpaHax, KOTOpble pacCMaTpuUBaloT-
¢ KaK KOpeHHble BBUAY TOTO, UYTO

12 TaHenbssH A.A. DKOHOMMYECKME CAHKLMM KaK I10-
JIUTMYECKUIA PUCK IIPY OCYILECTBIIEHUM MHOCTPAHHOM
VHBECTULIMOHHON OesTebHOCTY // ArpapHoe u 3e-
MesbHOe TpaBo. — 2016. — N21 (133). - C. 101.

13 NMeknapauusi Opranusauum O6benuMHeHHbIX Ha-
UMt 0 TpaBaX KOPEHHbIX HapomoB. IIpuHsiTa pe-
somonueit 61/295 TeHepanbHO# Accambrnen OT
13 cents16pst 2007 ropma [DnMeKTPOHHBIN pecypc]. —
URL: http://www.un.org/ru/documents/decl_conv/
declarations/indigenous_rights.shtml (gata o6pa-
weHus: 26.09.2018).

OHMU SIBJISIIOTCSI TIOTOMKaMM TeX, KTO
Hacesil CTpaHy wiu reorpadude-
CKYI0 00J71aCTh, YaCThI0 KOTOPOIt SIB-
JisseTcs JaHHas CTpaHa, B Iepuoy, ee
3aBO€BaHMs WM KOJOHU3AIUU WU
B NIepUOJ, YCTAHOBJIEHUS CYILECTBY-
IOIIMX TOCYAAPCTBEHHBIX TPaHUII, U
KOTOpbIe, He3aBUCUMO OT UX ITpaBO-
BOTO TOJIOKEHUS, COXPAHSIOT HEKO-
TOpble MM BCe CBOU COIMAJbHbIE,
3KOHOMMYECKHMeE, KyJIbTYpPHbIE U T10-
JIUTUYECKNE MHCTUTYThI,

Kpowme toro, cT. 1 (2) npenocras-
JISIeT 3HAYMUTENbHYIO CBOGOITY CAMUM
HapoaaM AJ1s1 OLleHKY TOTO, CYUTAIOT
JIVL OHY Ce6SI KOPEeHHBIMM :

«YKaszaHue caMMX HaApOJdOB Ha
UX TPUHALJIEKHOCTb K YUCTY KO-
PEHHBIX UAM BeAyllUX IJIeMeHHO
06pas KM3HU pacCMaTpUBaeTCsT Kak
OCHOBOMOJIATAIOIINIT KPUTEPUIL O
oripefieJieHUsI TPYIII, Ha KOTOpbIe
pacnpoCTpaHsIIOTCS TTOIOKeHUS Ha-
crosuieii KoHBeHIMM».

TpaHCHALMOHANbHBIN  Xapak-
Tep KOPEeHHBIX HapoAOB ApPKTUKU
CO30aJ1 YHUKaJIbHbIE BO3MOXHOCTU
IUIST UX BAUSIHUS U y4acTUS B MeX-
IyHapoogHOM  3aKOHOTBOpDYECTBe.
Yale Bcero KOpeHHbIe HapoAbl Ap-
KTUKU COTPYAHUYAIOT C HAMepeHuU-
eM TMOBJMATh Ha MeXIyHapoaHOe
MMPaBOTBOPYECTBO, OCYILeCTBIISI-
emoe rocygapctBamu. KopeHHBbIe
HAapoAbl PEryIsIpHO 06pamamTCcs
K MeXAYHapoOLHOMY IIpaBy Kak K
BaXHOMY MHCTPYMEHTY [JIsl JOCTU-
SKeHUST CBOUX MOIUTUYECKUX 1TeJIeli.
JTO CBSI3aHO C TEM, UTO BO MHOTUX
rocyapcTBax MX BO3MOKHOCTU IJIs
MOUTUYECKOTO Pa3BUTUS [OBOJb-
HO OrpaHMYeHbl. B 3TOM CBeTe yua-
cTMe B pa3paboTKe HOPM MEXIYy-
HapOJHOTO TIpaBa IMpenCTaBJsieTCs
1esiecoobpasHoii  crparerueii. Ilo-
CKOJIbKY MHOTME M3 CEeTOAHSITHUX
Mpo6eM MOTYT OBbITh pellleHbl TOJIb-
KO Ha MI06aJbHOM MJIM PeruoHasb-
HOM YpOBHSIX, KOpeHHble HapOAbl
3aMHTepeCcoBaHbl CTaTh y4YaCTHUKA-
MU MEXIYHAapOOHBIX JOTOBOPOB.

[lepBpIM LIaroM K y4acTUIO B
3aKOHOTBOPUYECKOI AesTelbHOCTU
ObLI0 0ObeIVHEHVE PA3IMYHBIX Ha-
LIMOHAJIbHBIX KOMITOHEHTOB OJHOTO
KOPEHHOTO HapoJa, PacIOoI0XKeH-
HBIX B OBYX WM Gojiee rocymap-
CTBaxXx. B 3TOil CBSI3M HEOOXOOMMO
YIOMSIHYTh LIMpPKYyMOONSIPHBINA CO-
BeT uHYUTOB (LICH), co3maHHbIN

4 KoHBEHIIMSI O KOPEHHBIX HApOIaX M Haponax, Be-
OyIUX TUIEMEHHOV 06pa3 KM3HM B HE3aBUCUMbIX
crpaHax [KonBeHuust 169] [OneKTpoHHbII pecypc|.
- URL: http://www.un.org/ru/documents/decl_conv/
conventions/iol169.shtml (mara obparieHus:
26.09.2018)
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ApKTunueckmii KypopT KakcnayTtaHeH, ®uHnaHaus

B 1977 1.'° OH sB/SIeTCSI HEMpaBU-
TeJbCTBEHHON OpraHusanuei, Ko-
Topast 06beqMHIeT UHYUTOB U3 AJs-
cku, Kanaasl, 'pennanaum v Poccun
B €IVHYI NOJIUTUYECKYI0 CTPYKTY-
py. IICH cocTOUT M3 yeThIpex Ha-
LIIMOHAJIbHBIX OTHe/IeHUli, KOTopblie
TEeCHO COTPYOHMUYAIOT C JOPYIrUMU
HALMOHAJIbHBIMU TPYNIIAMU UHYU-
TOB. BMecTe ueThipe HallMOHAJIbHbBIX
oTHmeneHuss 06pasylT HamHAIMO-
HaJIbHBII OpraH, KOTOPBIi U36MpaeT
Tpeacenaresisi, PeryimpyeTr paboTy
KOMMTETOB U TIpeAcTaBiseT MUHY-
MUTOB KaK Ha APKTMUUYECKOM COBeTe,
Tak 1 Ha [ToctosHHOM hopyme OOH
10 BOMpPOCaM KOPEHHBIX HApOLOB -
KOHCYJIbTATUBHOM OpraHe JKOHO-
MMUUYECKOTO M COLIMa/IbHOTO COBeTa
OOH (3KOCOC).

Hambomee  3HaumMmoe  BJIU-
sSIHMe, OCYIIEeCTBIsSIeMOe  TpaHC-
HALMIOHAJIbHBIMU MHCTUTYTaMU
KOPEeHHBIX Hapo4OB, CBSI3aHO C
MEXIYHAPOOHBIMM  IpobieMaMu
okpyxkawiieit cpensl. Tak, LICU
ChITpaJl OMpeJleIeHHYI0 poOib B
neperoBopax u npuHATUM CTOK-
rOJIbMCKOJ KOHBEHIIMM O CTOVKMUXOP-
raHnJeckux sarpsasuaurensx 2001 .16
KouBeHiust TpebyeTt, UTOOGBI TroOCy-
JlapCTBa MpeKpaTUIu MpPou3BOACTBO
OTAEeNbHBIX BUIO0B TOKCMHOB, KOTO-

15 AuTionmiHa H.M. ApKTuKa: HOBbIT (hopMaT MeKIy-
HapOJHOTO COTpygHMYecTBa — M., 2014. - C.134.

16 CTOKro/bMCKasi KOHBEHIMSI O CTOMKMX OpraHmyde-
CKUX 3arpsisHuTesnsix ot 23 mast 2001 r. // BronnereHb
MeXIYHapOAHbIX OroBOPOB. — 2012. -N2 12.

pble uepe3 aTMochepy MepeHoCsTCS
B ApPKTUKY, Tle OHM HaKaIlJIMBaloT-
CSI B )KMPOBBIX TKAHSX KMBOTHBIX U
JIIoJein.

B 2005 r. Ileitna BarT-KnyTee
U HIEeCTbAECIT ABa OPYIMX MHYUTA
n3 KaHazbl u ANSICKU TIpenCcTaBUIn
netTunuio B MexxamepuKaHCKON KO-
MMCCHM IO TIpaBaM 4yejioBeKa B Ba-
IIMHTTOHE, OKpyr Komym6wusi. OHu
yrBepxkganu, uto CoenuHeHHbIe
[ITaTsl, HE CyMeB COKPAaTUTh CBOU
3HAUMTEIbHbIe BBIOPOCHI JBYOKU-
CU yT/Iepoia U OPYTUX MapHUKOBbBIX
ra3oB, HapymuIM KyJAbTypHbIe U
3KOJ0TUYEeCKMe TMpaBa MHYUTOB. B
2006 r. Komuccus oTkasanach BbI-
CaylaTh XOAAaTaiCTBO, HAMMCaB:
«[IpepmoctraBienHas wuHOOpMAaIUI
He T[I03BOJIsIeT HaM OMpeAeuTb,
SBJSIOTCS JM  IIpeAdliojaraeMbie
(akThl HapylieHMeM IIpaB, 3alu-
IIeHHbIX AMepMKaHCKOI OeKaapa-
nuen».

BmecTte ¢ Tem Komuccusi Bmo-
clenCcTBUM TIpOBesia obllee CIymia-
HUe - IIepBOe B CBOeM poje - IJs
U3yYEeHUSI B3aUMMOCBSI3U MEXIY
M3MeHeHMEeM KaumaTra M IpaBaMu
YyejoBeKa. JTOT IIar, a TakxXke Bce
ycCuiansa B paMKaxX IIeTUuHIUM CIIO-
COOCTBOBAIM MOBBINIEHNIO MHPOP-
MMPOBAHHOCTU CPeICTB MacCOBOII
uHbopMaLuUM U O6IIECTBEHHOCTHU
06 m3MeHeHMM Kiaumarta. Kpome
toro, Barr-KinyThe OblIa HOMMU-
HuUpoBaHa Ha HobeneBckyio mpe-
MU0 MMpa B 0067aCTU TPU3HAHUS

MeXIYHApOIHbIX MpobieM oOxpa-
Hbl OKpyXKarwlieit cpensl. MHyn-
Tl TaKXXe 00pPaTUINCh K «MaJIbIM
OCTPOBHBIM pa3BUBAIOIIMMCS TO-
cyZapcTBamM», IpyIine HMU3MeHHBIX
OCTPOBHBIX cTpaH TMXOro okeaHa,
KOTOpble COTPYAHMUYAIOT MEXIY
€000t B 1eIX MOBBIIMIEHUS OCBe-
OOMJIEHHOCTM 006 aKTUBU3AIUN
MEXAYHApOOHBIX AeNCTBUI IO
M3MeHeHMI0 kKauMmarta. Kak o6bsc-
Huna Bart-KnyTse: «I1o mepe Toro,
Kak Mbl Taem, mMajble pa3BMUBalo-
muecss OCTPOBHbIE TOCyJapCcTBa
pacTtekawTcsi». VX anbsiHC Ha3bl-
BaeTcsl «MHOTO CUMJIbHBIX I'0JIOCOBY,
a ¢ 2005 r. oH coCcpemoTOUMIICS Ha
COLEeNCTBUMU  MEXIOCyLapCTBEH-
HBIM IIeperoBopaM B paMKaX 06-
CcykaeHusi PaMOUYHO/ KOHBEHLUU
Opraumnsainuy O6beauHeHHbIX Ha-
uit 06 M3MeHeHUM KauMara.

CraTyc IOCTOSIHHOT'O Y4aCcTHMKA
B ApKTMYECKOM COBeTe OuYeHb Ba-
SKeH [Ij1s1 KOpeHHbIX HapOoi0B, KOTO-
pble MpeaCcTaBieHbl B MIECTU TPYII-
max Ha 3acefaHMUsIX APKTUUYECKOTO
coBeTa: MexIyHapoJHON accoiua-
UMY aaeyToB, ApKTMUYeCKOM aTaba-
CKaHCKOM coBeTe, MexXxIyHapogHOM
coBeTe TBMUMH, LIMpKyMIoJsIpHOM
coBeTe MHYUTOB, CoBeTe caaMOB U
Poccuiickoit accoumainuy KOpeH-
HbIX HapomoB CeBepa. BmecTe ¢ TeM
LIMpKyMIIONSIPHBIN COBET MHYUTOB
HacTauBaJl Ha [OOCTUMXKEHUM KOH-
CEeHCYCHOT0 TMOAX0Aa K TIPUHSITUIO
pellieHMi1 B ApKTUUYECKOM COBeTe, B
CBSI3U C TEM YTO y YUYaCTHUKOB HeET
rpasa rosyioca.

Kak ormeuaetcs B cT. 2 OTTas-
CKOJ JeKkjapauuu o6 yupexmeHUn
Apxruueckoro coBeta: «KaTteropus
TOCTOSTHHBIX YUaCTHUKOB CO3/1a€TCS
oist obecrieueHus] aKTUMBHOTO yva-
CTUSI ¥ BCECTOPOHHUX KOHCYJIbTa-
LM C TIpeICTaBUTENSIMU KOPEHHBIX
HapoaoB ADKTUKM B APKTUYECKOM
coBeTe»!’. Tak MCMOMb30BaHME KOH-
CEeHCYCHOTO pelleHusI, XOTsI 3TO U He
Tpebyercs B OTTaBCKOI HOeKiapa-
LU, TIOTHOCTbIO COOTBETCTBYET ee
LeJISIM.

ITonmyyeHne craTyca IIOCTOSIH-
HOTO YyYaCTHMKAa B ApPKTUUYECKOM
coBeTe He 6bIIO Oe3YC/IOBHO mobe-
IOl ceBepHbBIX KOPEHHBIX HApPOA0B.
K oropueHnio ceBepHbIX KOPEHHBIX
HapoJoOB, UX CTAaTyC TOCTOSIHHBIX
YYaCTHMKOB ADPKTMUYECKOTO COBeTa
He obecreuyms UM MeCTa 3a CTOJIOM
BO BpeMs BCeX MeperoBOpoB IO pe-

17 Mexnapanuyst 06 yupexkneHun Apkruaeckoro Coeta
ot 19 centsi6ps 1996 roma // A.H. BeuterkanuH, B.K.
3u1aHoB. MexIyHapOIHO-IIPABOBblEe OCHOBBI YIIPaB-
JIeHVs] MOPCKVMMM >KUBBIMMU pecypcamit. - M., 2000.
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ruony'é. B mae 2008 r. mecThb OCTO-
SIHHBIX YYaCTHMUKOB BMecTe C Hc-
nangueit, lBenyueit u OUHASHOMER
He OBUTM TPUIVIAIIeHbl Ha BCTpeuy
MSATY TIPUOPeKHBIX rocynapcTB Ce-
BepHOro JlegoBUTOrO OKeaHa, opra-
HM30BaHHYIO [aHueit B Unynucca-
Te, 'peHnanvs. LIMPpKYMITONSIPHBIA
COBET MHYUTOB OTBETWUJI, BBIIIYCTUB
«LIMpKyMITONSIPHYIO VHYUTOBYIO
JeKiapanuyio o CyBepeHuTeTe B Ap-
KTYMKe», KOTOpas BK/IIOuUaga B cebs
yKasaHue Ha UCK/IIoYeHMe U3 cobpa-
Hus Wnynuccara.

HecmoTpss Ha npusHaHue ns-
ThIO TIPUOPEKHBIMU APKTUYECKUMMU
rocymapctBamu (Hopserusi, aHmus,
Kanama, CIIIA u Poccust) Heob6Xxo-
IVMOCTM MWCIIOIb30BAHUSI MEXIY-
HapOIHBIX MEXaHMU3MOB U MEXIY-
HapOJIHOTO IpaBa [Jis paspelieHust
CIIOPOB O CyBEpeHUTeTe, 3TU roCy-
JlapCTBa B CBOMX OOCYXKIEHUSIX He
CCBIJIAIOTCSA Ha CYLIeCTBYIOIINEe MeX-
JIyHapoIHble NOKYMEHTbI, KOTOPbIE
MOOUIPSIIOT ¥ 3alLMIIAI0T NTpaBa Ko-
peHHbIX HaponmoB. OHM Takxke IIpe-
HeOperM BKIIOUEHVEM MHYUTOB B
JVUCKYCCUM O CyBepeHuTeTe ApKTU-
KU B MIOpPSIZIKe, COITOCTaBMMOM C 006-
CY)XKOeHUSIMU ADKTMYECKOTO COBeTa.

LivpkymIionsipHasi JeKjaapauus
VHYUTOB O CyBEpeHUTEeTe, 110 CYTH,
SIBJISIETCSl pacLlI¥PEHHBIM apryMeH-
TOM B I10JIb3Y BK/IIOUEHUSI MHYUTOB
B JII000€e OGymylllee IpUHSATHE pellle-
HU B ApKTMKe. [JOKyMeHT HauuHa-
eTcsl C YTBepXAeHUS, YTO MHYUTHI
KaK Hapo[, «I0JIb3YIOTCS ITpaBaMu
BCeX HapoJoB» BK/IOYas IIpaBa,
IIpU3HAHHbIE B MEXIYHapPOIHBIX
IOKyYMeHTax, Takux kak YcraB OOH
M JBa MeEXAYHapOOHBbIX MakTa o
NpaBax yejaoBeKa. B 3TOM KOHTeK-
CTe IOKYMeHT mnponsuraet dbopmy
«BHYTpPEHHEro» caMoorpeneneHuns:
«... Y MHYUTOB €CTb IIPaBO CBOOO[I-
HO ¥ COBMECTHO OIIpefensaTb CBOé
MOTUTUYECKOE, 001IecTBEHHOE,
3KOHOMMYECKOe U KyJIbTYPHOE pa3-
Butye. JJo6brua pecypcoB B VIHYMUT
Hynaatr mHanpsimyio 3arparusaer
Hallle [IpaBO Ha caMooIIpefesieHye u
MHOI'Me JIpyrue MonoxkeHus Jexna-
paruy OOH».

18 MTanenbsiH A.A. K Bompocy 06 OMHOCTOPOHHMX CaHK-
LMSIX B MeXOYHapOAHOM IipaBe // MexXnyHapOmHbIi
paBoBOJi Kypbep. — 2016. - N2 1(13). - C. 6.

19 C1.2.2 LIMpKYMIIONSIPHO} AeKIapalyyi MHYUTOB O
cyBepeHuTeTe [JneKTpoHHbIT pecypc]. — URL: http://
inuit.org/fileadmin/user_upload/File/declarations/
Declaration_on_Resource_Development_Principles_
RUSSIAN FINAL.pdf (mata o6pamuenusi: 26.09.2018).

3a MonsApHbIM Kpyrom

IIpaBa KOpeHHOTO Hapoaa BKIIIO-
YaloT B cebs ciedyloliye mpasa, Ipu-
3HaHHble B [eknapauuyu OpraHusa-
uyy O6benyiHeHHBIX Hamuii o mpaBax
KOpEeHHbIX HAapOJOB, BCe OHU MMEIOT
OTHOIIIEHVE K CyBEepPEeHUTETY U CyBe-
pEeHHbBIM ITPaBaM B ApKTHMKe: ITpaBO Ha
caMooITpefieJieHye, CBOO0IHOe oIpe-
JejleHue TOMUTUYECKOTrO cTaTyca U
OCYyIIeCTB/IeHMe  3KOHOMMYECKOTO,
COIMA/IBHOTO U KYJIbTYPHOTO, B TOM
Yucie JMHTBUCTUUECKOTO PasBUTHUS
(cT. 3); mpaBO Ha BHYTPEHHIOIO aB-
TOHOMMIO WJIM CaMoyIpaBjieHue (CT.
4); mpaBO Ha MpU3HAHUE, OCYLIECT-
BJIEHME U COOJIIOfEHME TOTOBOPOB,
COTJIAllIeHUI U APYTUX KOHCTPYKTUB-
HbIX IOTOBOPEHHOCTENM, 3aKIIoueH-
HBIX C rocygapcTBamu (CT. 37); paBo
MOAJepKUBATh M YKPEeIUISITh Halllu
pas/iMyHble IOIUTUYECKME, KPUIN-
Yyeckue, SKOHOMMUUYECKME, COIMab-
Hble U KY/IbTYpPHbIE YUYpPEXIeHMUs, CO-
XpaHsIsl TIpU 3TOM MPAaBO yIaCTBOBATh
MOJIHOCTBIO B MOJIUTUYECKOI, S9KOHO-
MUYECKOW, COLVANbHOM U KyJIbTYpP-
HOJA JKM3HM TOCYIapcTB (CT. 5); IpaBo
y4aCTBOBaTb B IIPUHSITUM pellleHui
B BOIIpOCaX, KOTOPbIe TOBAUSIIA Obl
Ha HalllX [IPaBa, a TakKe Ha Moaaep-
>)KaHMe ¥ pa3BUTHME OpraHM3alMOH-
HO-OCHOBOITIOJIAraloIIMX  pelieHuin
(ct. 18); mpaBO Ha MCIIOAb30OBaHME,
pa3BUTHE U KOHTPOJIb HAIlIUX 3eMeJlb,
TepPUTOPUIL U PecypcoB U MpaBo ra-
paHTUPOBaTh, UTO HM OOMH IIPOEKT,
3aTparMBamIMii HalllM 3eMJIU, Tep-
PUTOPUM WM PECypChl OyayT meii-

CTBOBaTh 6e3 Halllero CBOOOIHOIO U
OCO3HAHHOro cornacus (cr. 25-32);
MpaBo HA MUpP U 6e30IMacHOCTb (CT.
7); ¥ IpaBO Ha COXpaHEeHMe U OXpaHy
OKpYKalolleit cpefibl (CT. 29).

Kak u Hexnapanus OOH o mpa-
BaX KOpEHHbIX HapojoB, LIupkym-
MojsipHasi  Jekjapanys MHYUTOB
HalpaBjieHa KaK Ha KOHCOMMOAIMIOo,
TaK " Ha Pa3BUTHE MEXIYHAPOLHOTO
npasa. OgHAaKO HEKOTOpbIe MOJIoXKe-
Hus Hexknapauuyu OOH mo-mpexkHe-
My OCIIapMBalOTCSl, OCOOEHHO Te U3
HUX, KOTOpbIe PeTryJIUPYIOTCS ITpaBu-
TeJIbCTBAMM KOPEHHBIX HapoaoBZ.

Hecmotpss Ha Heobsi3aTeNbHbI
XapakTep YKa3aHHBIX JTOKYMEHTOB,
MOJIOKEHMST AieKIapalnuit 4acTo mpu-
HUMAaIOT GOPMY «MSITKOTO IpaBa» Ha
IyTU K OOpeTeHuIo0 06s3aTeIbHOro
cratyca. MO>KHO TOBOPUTb O TOM, UTO
3TU JOKYMEHTbI 3aJIOKUIM OCHOBY
MMOCTOSIHHOTO y4acTuUs KOpPEHHBIX
HapoIOB B 0OCYKIEeHUM BaKHBIX BO-
MPOCOB APKTUUECKOTO per1oHa.

Heo6xogyMo OTMETUTb, UTO HbI-
HeIlHMEe COLIMaJIbHO-3KOHOMMUYECKME
YCJIOBUSI CeBepHBIX KOPEHHBIX Hapo-
noB, ocobenHo B Kaname u Poccun,
SIBHO MJIYT Bpaspe3 C HEeKOTOPbIMMU
MpaBamu, 3aKperieHHbIMUY B Mexy-
HapOAHOM TIaKTe 00 SKOHOMUYECKMUX,
COLMAMbHBIX U KYJIbTYPHBIX IpaBax,
BKJIIOYAsl MpaBa Ha «JIOCTaTOUYHOE
MUTaHue, ONEXOY U Xwibe» (CT. 11),

2 NMauenbsiH A.A. ®apxytouHoB U.3. MexmyHapon-
HbI/i MHBECTULIMOHHBII ap6uTpaxk: YueGHoe rmocobue
/ —M.; CII6.: LleHTp r'yMaHUTapHbIX MHULIMATUB, 2013.
- C.284.
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«OCYILIeCTBIIEHMEe HAaUBbICIIIEr0 JOCTU-
SKMMOTO YPOBHST (PM3MUECKOTO U TICU-
XMYECKOTO 300POBbs» (CT. 12) 1 o6pa-
30BaHue (cT. 13). HecmoTpst Ha TO 4TO
Kanaga u Poccust patuduipoBamm
TaKT, HA OfHA U3 HUX He patuduim-
poBasa ero GakyJabTaTUBHBIN MIPOTO-
KOJI, U OHUM He B3aMMOJIEICTBYIOT HU C
KaKyM IPyIUMM MeXaHM3MOM obecrie-
YyeHMs peaM3aliuy JaHHOTO MakTa. B
CKaHIMHABCKMX CTpaHax SKOHOMMU-
YyecKue U COLMaIbHbIE MpaBa CaaMoOB
OTHOCUTEJIbHO XOPOIIO 3alIUIIEHbI.
VIX OCHOBHbIe TIPO6GIEMBbI B HACTOS-
IIee BpeMsl CBSI3aHbI C HEOOXOOVMO-
CTbIO 60JIee TTOJTHOTO OCYIIECTBIEHMS
rpaBa Ha camoolipefiesieHNe, IpaB Ha
3eMJII0, BOAY U IIPUPOLHBIE PECYPChI
(0co6eHHO B YCJIOBUSIX Pa3BUTHUS IO-
ObruM HeTM M Tasa, JIECO3arOTOBKU
M M3MEeHeHMsI KiMMaTa) U Ha 3aluTy
VX SI3bIK, 4 TAKOKe 0OecITeueHnsI COOT-
BETCTBYIOIIETO KYJIBTYPHOTO 06paso-
BaHMSI.

Takum 06pa3soM, MCTOPUYECKOE
3HAuUeHMe KOPEHHBIX HaApomoB Ap-
KTUKU ObIIO UCITOIb30BAHO Mpy 060-
CHOBaHUM 3asIBJIeHUII TOCyZapCTBa
I71S1 TIPUCYTCTBUS B PETUOHE, a B CJTy-
yae ¢ CeBepo-3anagHbIM IPOXOA0OM —
OIS TIOMYJYEeHUsI CTaTyca <«BHYTPEH-
HUX BOI» IPOJIMBOB ¥ KaHA/IIOB BHY-
TpU TPYIOIl OCTPOBOB. ApKTHYECKMe
KOpeHHble Hapofbl TaKKe y4yacTBO-
BaJIX B IpoIieccax MeKAyHapOIHOTO
3aKOHOTBOPYECTBA, B3aMMOJIENCTBYS
MEXAY CO00 M STHUUECKUMU I'PYyII-
IMamMy B CTpaTermyeckmx YCUIIUSIX
110 BAMSHUIO Ha TIPUHSITUE rocydap-
CTBEHHBIX pelieHMit. OOUH U3 TaKUX
yCIIeXOB KacaeTcsl CTaTyca KOpPeHHbBIX
HapoJOB KaK <«IOCTOSSHHBIX y4acT-
HUKOB» B APDKTMYECKOM COBETe, KO-
TOpPBI/l [1aeT MM MecCTa 3a CTOJIOM
Hapsioy € rocygapcTBaMy-uieHaMMU.
Eme onuH ycmex KacaeTcsl COIJIaco-
BaHHOTO MOAXOMa K TPUHSITUIO pe-
LIE€HUI, UCIIONb3YEMOT0 B ApKTHU4e-
CKOM COBeTe, KOTOPbIi1 3(PheKTUBHO
yCTpaHsSIeT HeIOCTAaTOK IOCTOSIHHBIX
YYaCTHUKOB B OTCYTCTBME ITpaBa ro-
snoca. TpeTtuii ycriex KacaeTcs Tipe-
KpallleHUsI TIPaKTUKM COBeIlllaHuii
MPUOPEXHBIX TocyaapcTB CeBepHOTo
JlemoOBUTOrO OKeaHa HE3aBUCUMO OT
ApPKTUYeCKOTro COBeTa U, CJieJoBaTelb-
HO, OT TIOCTOSIHHBIX YYaCTHUKOB —
«@pPKTUUECKOI TIITEPKU».

Takum 00pa3oM, KOpPEHHbIE
Haponbl ADKTMKM OKa3bIBalOT Cy-
IIeCTBEHHOE BJMSIHME Ha MPUHU-
MaeMble B perMoHe pelleHus, Kaca-
IolIMecsT BOIPOCOB 3KOJIOTUM U TIPaB
KOpEeHHBIX HapOOB. m
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The Arctic is an important
geo-strategic region of the world,
which contains numerous reserves
of natural resources. At the same
time, the development of the re-
sources of the Arctic by states raises
a large number of issues, including
legal ones. Increasingly, the Arctic
agenda raises the issue of climate
change and the situation of indige-
nous peoples. This article analyzes
the evolution of the rights of indig-
enous peoples of the Arctic, as well
as the legal regulation of environ-
mental relations in the region.
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AHHOTauuA

ApPKTVKa ABNSAETCA BaXXHbIM re-
OCTpaTernyeckum pernoHom Mmupa,
B KOTOPOM COCPefoTOYeHbl MHO-
rOYMCNEeHHble 3anacbl MPUPOLAHbIX
pecypcoB. Bmecte ¢ Tem 0oCBOeHMe
rocyfapCcTsamy pecypcoB ApKTUKK
nogHVMaeT 60Mblioe KONMYecTBO
BOMPOCOB, B TOM YuC/e NpaBoBOro
xapakTepa. Bce vallle B pamkax «ap-
KTUYeCKoW MNOBECTKWM» BCTAaeT BO-
NPOC O KNUMATUYECKNX U3MEHEHUAX
N MOMOXEHUN KOPEHHbIX HapO4OB.
B cTtatbe MpoBOAWTCA aHanu3 3BO-
NOUMN NpaB KOPEHHbIX HapohoB
ADPKTUKN, @ TaKXKe paccMaTpuBatoTca
BOMPOCHbl MPaBOBOro perynnmposa-
HMS 3KONOMMYECKUX OTHOWEHUN B
[aHHOM pervoHe.
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0OC06eHHOCTU UCTOYHUNKOB
COBpPEMEeHHOU NPaBOBOWN CUCTEMDI
rocygapcrsa U3paunnb

CerogHa B M1pe HacYMTbiBaETCA 6onee 250 rocygapcrs. HECOMHEHHO, BCe 3TW rocyaapcrBa Uc-
NoNb3yrT MPaBo, KakK CPeACTBO ANA perynnpoBaHna n ynopagovynBaHmnd 06LLECTBEHHOWN XU3HW.

aK M3BECTHO, KaX[oe Tro-
CyoapCcTBO OTHOCUTCS K
TOM WJIU WMHOWM IIPaBOBOI1
cucTeMe, a MHOTZIAa U BOBCE
ero mpaBoBasi cucTeMa HO-
CUT CMeIIaHHbIN XapakTep. boiBaeT
U TaK, YTO B OLHOM TOCyJapCTBe Cy-
IIEeCTBYIOT U OENCTBYIOT Cpa3y He-
CKOJIbKO KOHKYPUPYIOIIUX IIpaBo-
BBIX cucTeM!.

He Oymer mnpeyBennyeHnem
CKa3aTb, 4YTO PaHITy3CKUIT yue-
Hblii Pene [TaBup GbUT CBOEro popa
«IIEPBOMPOXOMAIIEM» B 00J1aCTU pas3-
MeXkeBaHMSI IIPaBOBbIX ceMelt 1 oc-
HOBaHMS CPaBHUTEIbHOTO IIpaBoOBe-
JIeHUsT KaK OTJeIbHOM OUCIIUTIIMHBI
B 1esnom. P. laBup, Beigesnsin cieny-
Ioll[e TIpaBOBbIE CUCTEMBI: pOMa-
HO-T€PMAHCKYI0  (KOHTMHEHTAaJIb-
HYI0), aHIJIO-CaKCOHCKYI (CUCTEMY
obIiero TmpaBa), COLUATUCTUYE-
ckylo. [Tomumo 3TOrO, MO MHEHMUIO
Y4eHOTO, cjiefyeT BBbIAENSATb U OT-
JleJibHbIe CaMOCTOSITe/IbHbIE TUIIbI
PEeTUTHO3HOTO ¥ TPAAUIMOHHOTO
npaBa: MyCyJIbMaHCKOe, UyieiicKkoe,
KaHOHUYEeCKOoe, MHAYCCKOoe, TalbHe-
BOCTOYHOE U adpuKaHCKOe?.

B coBpemeHHOM MUpe akTyaIu-
3UpyeTcs MOTPeOHOCTb B U3YUEHUN
MPaBOBBIX CUCTEM TOCYIAPCTB peJln-
TMO3HOTO M TPAgUIIMOHHOTO TUIIaS.
UccnenoBanme MUCTOPUUECKUX OCO-
6eHHOCTe GOopMUPOBAHUS TTOHL00-
HbIX MPaBOBBIX CUCTEM U aHaIU3
MX COBPEMEHHOTO COCTOSIHUSI AAI0T

! MaHenbstH A.A. VIHOCTpaHHbIE IHBECTVLIMY: HEKOTO-
pble acreKThl B3aMMOJENCTBMSI MEXKIYHAPOTHOTO U
HalLMOHAIbHOTO IpaBa // EBpa3uiickuii iopyandeckuit
skypHai. — 2011. — N@8 (39). - C. 59.

? TaBup Pere. OCHOBHbIE TIPABOBbIE CHUCTEMbI COBPE-
MeHHocTH. - M.: IIporpecc, 1988.-C. 11-12.

5 MaHenbsiH A.A. [IpaBOBbIe aCIEKThI MOIUTUIECKUX
PVCKOB TIPM OCYILECTBJIEHUY MHOCTPAHHO! MHBECTHU-
LIMOHHON AesTeNnbHOCTM // EBpasuiickuii ropuanue-
CKUii KypHas. — 2014. — N5 (72). - C. 52.

BO3MOXXHOCTb M3YUUTh MeXaHU3MbI
MMPaBOBOTO (PYHKLUMOHMPOBAHMS OT-
JleIbHBIX TOCYIapCTB.

TocymapcrBo M3pauiib — 3TO ro-
CyIapcTBO C BeCbMa CJI0KHO U ITPO-
TUBOPEUYMBOI UCTOPUEI, a TAKKE HE
MeHee WMHTEpPEeCcHO! COBpPEeMEHHO-
cTthi0. IIpaBoBas cucrema Mspanns
npeacTaBasieT co60ii KBUHTICCEH-
M0 HEeCKOAbKUX TMapasieabHbIX
opucaukiniit. Croma MOXHO OTHe-
CTU BJUSIHME aHIVIO-aMepPUKaHCKOTO
NpaBa, 0OCMaHCKOe IMpaBoBOe Haclie-
Jlvie ¥ HeIloCpeACTBEHHO eBpelickoe.
Bce 3TM «dnemeHThl» chopMupo-
BaM 0COGYI0O IMPaBOBYIO CHUCTEMY,
YTO MPUBENO K COCYIeCTBOBAHMUIO
Cpasy HeCKOAbKUX HOPUCOUKIINIA,
TO eCTb K SIBJIEHMIO, Ha3bIBAEMOMY
B aHIVIOSI3BIYHOI auTepaTtype «legal
pluralism»°.

Wrak, ncxoas u3 TOro, UyTO Mpa-
BoBas cucrema V3paus npeacTaB-
nasier €060t MMEHHO «COBOKYII-
HOCTb» IOPUCOMKIIUIL, BO3HUKAET
BOIIPOC: MOXXHO JIV BbIIENUTh KaKu-
e-bo UYeTKye BpeMeHHbIe 1 MaTe-
puasbHble paMKu (GopMUPOBaAHUS
U3pamMIbCKOM TPaBOBO CUCTEMBI?
VIHbIMM CJIOBaMU, T e 3aKaHUMBAET-
Csl TIPaBO «eBPeiCKoe» ¥ HauMHaeT-
CS «U3pamIbCKOEe»?

MHorue u3pamyibCKue IOPUCTHI
crpaBeqinBo oTmMeuatot 1948 rog —
maty o6pa3oBaHMS ToCymapCTBa
W3paunb — KakK OCHOBHOI 3Tall B
nepmMogusaluM UCTOPUMU [OAHHOTO
rocygapctBa. OlHAKO O KOpPEHHBIX
U3MeHeHUsIX B MPaBOBOI CUCTeMe,
u TeM 6ojiee 06 OTKase OT pyIOVMeH-

4 TaHenbsiH A.A. DKOHOMMUYECKME CAaHKLMY KaK MO~
TUYECKMI DUCK TIPU OCYLIECTBIEHUM MHOCTPAaHHOM
VHBECTMLIMOHHON AesSTenbHOCTY // ArpapHoe u 3e-
MebHOe Ipaso. — 2016. — N21 (133). - C. 100.

5 Griffiths J. “What is Legal Pluralism” // Journal of Legal
Pluralism. — 1986. N24. - P. 1-55.

TOB APYIUX MPaBOBBIX CUCTEM B TOT
MOMEHT TOBOPUTb He IIPUXOIUTCS.
U Bce ke, 10 MHEHUIO BbIAAIOIIETOCS
M3PanJIbCKOIO Y4YeHOro-IpaBoBefa
U MOJUTHUKA, TIpodeccopa KOHCTU-
TYIIMOHHOTO TIpaBa A. PyouHmrreii-
Ha, V3pamnb HMKOrma He ObUT Ha-
CIeIHUKOM WMJIM TIPEeMHMKOM, TakK
KaK C MpekpaieHeM 6pUTaHCKOTO
MangaTa 06pa3oBaoch abCOTIOTHO
HOBOEe TOCy[apCTBO, He uMeloliee
HUYero o6Iiero ¢ MpoUIbIM 00pa-
30BaHMEM®.

W3pamnbckuii  ucciefoBaTelb
JI. llleneB mipupepxuBaeTcst Goiee
KOMIIPOMMCCHOW mo3uiiuu. [1o ero
cJioBaM, HOBasl MpaBoOBasl cuUcTema
W3pauns 6bi1a chopMupoBaHa B
X0Jle BeCcbMa CJIOKHOTO Ipoliecca —
B pe3y/bTaTe peleccuy MpoJoDKa-
IOLLETo IeiCTBOBATh 3aKOHOAATeNb-
ctBa. OHO, Kak yXe YIIOMMHAaJIOCh
BbIIIIE, BKIIOYAJIO B CEOST 37IeMEHTbI
aHIJIMIICKOro O6IIero mpapa, KOTO-
pble 6bUTM BBeAeHbI B [lanecTuHy K
1922 1., a TaKKe pyAUMEHThI OCMaH-
CKUX 3aKOHOB. [Ipsimoe BocpusiTue
eBpeiCKOro KJIacCu4yeckoro IpaBa
ObLJIO OrpaHMUEeHHO 006JacThIO ce-
MeJHOro 3aKOHOJaTe/IbCTBA.

Opyroit U3pamsibCKUA 3KCIEPT,
A. JINKXOBCKMI1, U BOBCE CUYUTAET,
YTO BCe TOIMBITKY YCTAHOBUTD B T'O-
CyoapCTBe KJIacCM4eCcKoe M3pauiib-
CKOe TpaBO IIOJHOCTBIO TPOBAJIN-
JIACH TIO pIAy IpuunH’. Bo-mepBoix,
cpa3y mocje CBOero o6pa3oBaHUS
MOJIO[Ioe TOCYAApCTBO ObLIO BbI-
HYXKI€HO BeCTH BOJHY C apabCcKuMu
rocyapcTBaMy 3a CBOIO HE3aBUCU-
mocTb. CreloBaTe/libHO, ITpaBOBas

¢ Py6uHiTeitH A. KoHcTuTyoHHoe npaso [ocymap-
crBa 3paws. — Tenb-ABuB, 1974.- C. 33.

" NanenbsiH A.A. K Borpocy 06 0OZHOCTOPOHHMX CaHK-
LMSIX B MEKIYHAapOIHOM IpaBe // MexXIyHapOoLHbli
paBoBoii Kypbep. — 2016. - N2 1(13).- C. 7.
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Wepycanum, Ctapbliii ropog, BUg Ha Xpam

pedopMa 1o 06bEKTUBHBIM ITPUUM-
HaM He MOIJIa GbITh B CITMCKE TIPHU-
OPUTETOB MPaBUTENbCTBA. BO-BTO-
pBIX, CAMO KJIacCUUeCKoe eBpelickoe
MpaBo, BKIOYAOIIee B ce0sI MHOTO-
YMCIeHHbIe Pa3HOPOIHbIE MCTOU-
HVKM, HE MOIJIO OBITh BKJTIOUEHO B
3aKOHOJATENbCTBO COBPEMEHHOTO
rocymapctBa. I HakoHell, OTHOCHU-
TEJIbHO Cabble MHCTUTYTHI TOJb-
KO 06pa30BaBLIETOCS TOCYIapCTBa
B COBOKYITHOCTM C HEJOCTaTKOM
OTIBITHBIX U KBaIMOUIIMPOBAHHBIX
CTIeIIMAINCTOB B 00JIacTU eBpeii-
CKOT'O TIpaBa MOABUTAIM IOPUCTOB U
MpaBOIpMMeHUTeNeil IO0Jb30BaTh-
Ccd BCell HOPMAaTUBHO-TIPAaBOBOI
6a30i1, KOTOpast ocTajlach B HAC/Ie[I-
CTBO OT GpUTAHIIEB U TYPKOBS.
CylecTBEHHYIO  TpaHchopMa-
LMIO M3panibCcKasl paBoBasi CUCTe-
ma mepexwmia B 1980 rogy c mpu-
HATUEM 3aKOHa «O6 OCHOBAHUSIX B
npaBe». [JaHHbBIV 3aKOH OMUIMAIb-
HO OTpPaHMYMJI CChUIKY Ha 00Iiee
MpaBoO, BBeJ HOBBI/ MCTOUHUK [IJISI
paspelieHus «JIaKyH» B 3aKOHOIa-
TEJIbCTBE U HAJOXWI OOSI3aHHOCTH
Ha Cy[ieif B cJryyae KakKux-aubo mpo-
6eJI0B IPUMEHSITb ITPUHLIUITBI MUPA,
CBOOO[bI, CIIPaBeIIMBOCTM W pa-
BeHCTBA. Bce 9T mpMHIMIIBI UCXO-
IOST UMEeHHO U3 eBpeiicKoro Hacie-
nust®. ToT ¢axkT, UTO IPUHSITHE 3TOTO

8 Assaf Likhovski, “The Time has not Yet come to Repair
the World in the Kingdom of God: Israeli Lawyers and
the Failed Jewish Legal Revolution of 1948”. Tel-Aviv
University Law School, 2008. P. 68.

° Leon Sheleff, «<When a minority becomes a majority
— Jewish Law and Tradition in the State of Israel» //
The Tel-Aviv University Studies in Law, Vol. 13, 1997. P.
115-129,P. 118.

3aKOHA BBbI3BAJIO CJIOKHBIE 1€6aThI B
KHecceTe, ellle pa3 MoOATBEPXIAeT,
YTO JAaHHbIe TIPUHIMITBI 6€pPYT CBOE
HavajJlo MMeHHO B eBpeiiCcKkoM Ha-
clemuy, KOTOpoe BKJIIOUAeT B cebst
acrmekThl Kak IpaBOBOM, TaK U pe-
JUTMo3HOI cdep. Bonee Toro, camo
TOHSITUE <«EBPENCKOro Hacaeausi»
ObI0O MAJIOTIOHSITHO M3PaMJIbCKUM
MMPaBONPUMEHUTENSIM, B pe3y/ibTa-
Te Yero 3HaYUTEeIbHO YCIOXHSIACh
MMIUIEMEHTAIMS 9TOTO 3aKOHa.
BepxoBHblii cyn W3spauns Bce
ellle TMPOAOJ/KAJT BBIHOCUTDH pellie-
HUS, PYKOBOJICTBYSICh aHIVIMIICKUMU
U aMepUKaHCKUMMU TIpelleileHTaMMu.
TeM He MeHee CyibM TaK WJIU MHAYE
npuberaau K eBpeiicKOMy IpaBy C
TEeM, UTOOBI MOAKPENUTh CBOU BBI-
BOZbI U 1asKe 060TaTUTD SI3bIK CBOUX

pelieHuii.

Hexkoropsle cynbpu, KOTOpbIe
OJHOBPEMEHHO C S5TUM SBJSIIUCD
npodeccopamu  MepycaammcKoro

YHUBEPCUTETA, B CBOIO OUEPeIb «3a-
HIUIIATIN» €BPEIICKOe ITPaBO U CTpe-
MWJIUCh PacIIUPUTh €ro BIUSIHUE
cpeny cBoux Kojuter. Cpenyt Takux B
MepBYIO ouepeb CTOUTh YIIOMSIHYThb
M. 3unbepra u ero Tpyn «Tanmyn
U COBPEMEHHOe ToCcymapcTBo», a
takke X. KosHa, HamucaBllero He
MeHee U3BEeCTHYIO B M3pawmie KHU-
ry «BbITh €BpeeM: Tpamulus, Ipa-
BO, PEJTUTUS ¥ TOCYIapCTBO» . ITUX
IBYX CyHIeif, CTaBIIMX B OCO3HAHHOM
BO3pacTe «CBETCKUMMU», 00beIHS-
J1a ofHa BaskHas 1151 mpaBa M3panis

10 Silberg M., Talmudic Law and the Modern State.
Oxford, 1973.

11 Xaum KosH. BbITh €BpeeM: TpaAuLyisl, IPaBo, Pejn-
rust v rocypapcerBo. Uspamnb: [IBup, 2006.

1IeJIb — CTPeMJIEHVE 3aHOBO OIpeie-
JIUTh MCTOKM IIPABOBO KYJIbTYpPbI
rocygapcrsa.

Takum 06pa3oM, Kak OTUepKU-
BaeT BBIIIEYIIOMSHYTBI MCCIemo-
Batesb JI. llleseB, c OHOI CTOPOHBI,
MpaBOIpMMEHEHME  PACIINPSIETCS
BIUIOTD JIO BCETO KOPITyCa eBpeiicKo-
ro mpasa, C Opyroii — 3aKOH Orpa-
HUYMBAeT ero IpuMeHeHMe oIlpe-
IeeHHbIMMU YHUBEPCATbHBIMU
TIPUHITATIAMM : Mupa, CBOGOIBbI,
CIIpaBeIMBOCTM U PABEHCTBA, TO
ecTh 3akOHOM «O6 OCHOBaHUSIX B
mpaBe»!2,

VI3yunMB BOIIPOCHI, CBSI3aHHbBIE
c ucropueit GopMMUpOBaHMS TIpa-
Ba rocygapcrBa Mspawmib, 6bUIO GBI
pasyMHBIM IepeiTu K paccMoTpe-
HUIO OCOOEHHOCTEel MCTOUHMKOB
rpaBa COBPEMEHHOI'O €eBpeiiCcKoro
rocyzapcraa.

OnHako ¢ienyeTt HavyaThb ¢ Gop-
MYJAUPOBKM OIpeneNieHuss CaMoTo
MOHATUSI «MCTOYHUK IIpaBa», KO-
Topoe, 6e3 COMHeHWIt,, SIBISETCS
K/IIOUEBBIM B IIPaBOBOJi JOKTpUHE
BHE 3aBUCUMOCTH OT TOTO, O KaKoii
VMEHHO CCTeMe ITpaBa UaeT peub —
MEeXIYHApOIHOTO WMJIM BHYTPUTO-
cymapctBeHHOro!>. He yrmy6massich
B JeTaJy pPasBUTUS YyuyeHUsS 06
MCTOUYHMKAX TIpaBa, CTOUT obpa-
TUTHCSI K OT€UEeCTBEHHOJI JOKTPU-
He TIpaBa, KOTOpas [aeT BIIOJHE
YyeTKOe oIlpedeeHue 3TOMY IIO-

2TTpumaxoB [I.51. VicTopyst eBpeiiCcKoro 1 M3panibCKOro
mpaBa. — M. :Mudorpormk Meama, 2015. - C. 107-112.

13 Anycdpuena JLIL. TIOHSITME <«UCTOYHMK IIpaBa» B
MeKIyHapOLHO-IIPABOBOJ HAayKe: JOTMa «KJIaCCUKM»
¥ cOBpeMeHHas IOKTpyHa // CoBpeMeHHOe MeXIyHa-
ponHoe npaso. - M.: «OpuruHan-maket», 2015. - C. 39.
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HaTui0. COBETCKMEe TMpPaBOBEMbI
MUCaayu O TOM, UTO MCTOUHUKMU
mpaBa — 3TO CIOCOOBI 3aKkperuie-
HUS TIpaBUJ TIOBeHOeHMsI, KOTO-
pPBIM TOCYZApPCTBO IpUIAET Ipa-
BOBYI0 cuiy't. TIoxoxXuit CMBICIT
HabomaeTcss ¥ BO  B3IIAAax
B.C. HepcecsiH1la, IO MHEHUIO KO-
TOPOTO, MCTOYHMKM IIpaBa ecTb
«ohuIManbHO oTpeeeHHbIE
GbopMBl BBIpaKEHUSI COMEePKAHUS
mpaBa»'s.

O6pamasch HemocpeaCTBEHHO
K MCTOYHMKAM IIpaBa TroCydapcTBa
Vi3pauiab, K HUM CIenyeT OTHECTU

ciienyouue:
3aKOHOZATe/lbHble aKThl: OC-
HOBHbI€ (KOHCTUTYLIMOHHBIE) U
00BIUHbIE;

aKTbhl MCITOJIHUTENBHON BJIACTH,

MpUHMMaeMble IPABUTETLCTBOM,

MUHUCTEPCTBAMU U UHBIMU

BJIACTHBIMM CTPYKTypaMu;

NpeleSeHTHOe MPaBo;

IIpPaBOBOJ 0ObIYUAIL;

HOPMbI MEXIYHaPOITHOTO MpaBa

(TIpM yCJI0BMM, YTO OHUM He TIpO-

TUBOpeYaT MU3PaMIbCKUM 3aKO-

HaMm);

HOPMbI UYAEICKOTO (€BPEIICKOro)

npasa.

VcTOUHMKM eBpelickoro Iipa-
Ba MMEIOT CBOI COGCTBEHHYIO
KiIaccudukanmoo, KoTopast  CjIo-
Kujlach B TeueHMe MHOTUX Be-
KoB!®. Jlyniss 6Gojee SICHOTO IIpen-
CTaBJIEHUS CUCTEMbI €BPECKOTo
mpaBa HeoOXOOMMO pa3obpaThCs
C OCHOBHBIMM WMCTOYHMKAMMU Ca-
moro uygausma — 310 Topa u Tan-
myn. B obmem monmmanum Topa —
COBOKYITHOCTb WUYHENCKOTO Tpaju-
IMOHHOTO pPEeIUTrMO3HOTO 3aKOHa.
CornacHo eBpeiicKMM IIpeficTaBlie-
HMSIM, M3HAUaJIbHO BCeBBIIIHMIT Ha
eBpesM B TOjb30BaHue 1Be Topbi:
MUCbMEHHYI0 U yCcTHYI0. OlHAKO CO
BpeMeHeM TOSIBWIACh Heobxomu-
MOCTb B KOHCIIEKTUPOBAHUM YCTHO
Topsl. Tak 1 chopMUpOBaCs HOBBIM
TPy, KOTOPbIN CEerofgHsI UMeHyeTCs
Tanmymom u SIBASIETCS He MPOCTO
KoaudumKaimeit, HO ¥ TOJKOBaHMEM
Topsl. 3aech cneayeT OTMETUTD, UTO
B Tanmyme Tak U He GbLIa IOCTaB-

1 Tonynckumit C.A., Crporosuu M.C. Teopust rocymap-
cTBa 1 npasa. - M.,1940. - C. 173.

15 Hepcecsnn, B.C. O61mmast Teopust 1paBa U rocymap-
cTBa: — Yue6HMK. M., 1999. — C. 400.

16 TanenmbstH A.A., @apxyTauHoB 11.3. MeskayHapomHbli
VHBECTULMOHHBI ap6utpask: YdueGHoe mocobue. —
M.; CII6.: LleHTp rymaHUTapHBIX MHUIMATHB, 2013, —
C. 246.

17 Taymaxuct — usydarommii Fanaxy, 3aKOHOAATEbHYIO
vactb Tanmyna.

JleHa TOCHAefHSIS TOUYKa, MOCKOAbKY
B XM3HU TOCyJapCTBa U ero Hapojaa
TIOSIBJISIIOTCST  HOBbIE  OBGCTOSITENb-
CTBa, Tpebylole HOBOTO TOJIKOBA-
HUS U pa3bsiICHEHUS.

B 9TOi1 CBYI3M U3paubCKue
npaBoBenbl cHopmMyIMpoBaIu Cie-
OVIOIIYI0 Kiaaccuukanuio opugn-
YeCcKMUX MCTOYHUKOB €BPeiCKoro
npasa:

Kab66ana — nymeiickoe MUCTUYE-

CKOe yueHHe, paccMaTpuBaeMoe

Kak IepBblil IPaBOBOM MCTOU-

HUK, C TOYKM 3peHUs] BpeMe-

HU ¥ IO OTHOIIEHUIO K APYTUM

MCTOYHMKAM. OTOT MCTOYHUK

TOCTOSIHEH U He TOJJIEeKUT Ka-

KuM- 6o wusmeHenusim. Co-

IepXXUTCSl B IUCbMeHHOo Tope;

Mwugpam (paszen ycTHOM Topbl,

T.e. Tazimyza) - TOIKOBaHMUE U

KOMMeHTUpoBaHue Topboi;

TakaHa u r3epa — 3aKOHOZA-

TEJIbCTBO TrajaxXMueckux aBTo-

puTeTOB!’, MMEIMNUX COOTBET-

CTBYIOII/E TIOTHOMOYMS ;

00bIvait;

cyne6HOe pellleHue;

TOHMMaHMe KaK TMpaBoBas U

o61evesIoBeyecKas JIOTMKa My-

Ipenos l'anaxu.

Hexymapauusi  He3aBUCUMOCTU
cTpaHbl, TipuHsTas B 1948 ropy,
MpoBoO3I/amaeT obpa3oBaHMe «eB-
peiCcKoro TroCcymapcTBa», OIHAKO
CTaTyC Uygamsma He MOTyIns 3aK0-
HOZATENbHOr0 OGOPMIIEHUSI BBULY

Wepycanum, CTapblii ropof, NPoXop nop, apKoii

pasHoIIacuii B OGIIECTBE IO 3TO-
My Bompocy. Tem He MeHee uynen-
CKoe TIpaBo oQULMaIbHO MPU3HAHO
MCTOYHUKOM CBETCKOTO 3aKOHOAA-
TEIbCTBA, M €r0 KOMIIOHEHTBI OTpa-
>KeHBbI BO MHOTUX aCIleKTax.

Bo-mepBbIX, 3TO CUMBOJIMKA
rocyfapcTBa, a UMEHHO Tepb, u30-
Opaskalomuii repajbIUUeCKuil MuUT
M CEeMUCBEYHUK (MMUHODY), U Oe-
JI0-TONIy00# uiar ¢ usobpakeHUeM
IIeCTMKOHEeYHOM 3Be3nbl J[laBupga
(IpeBHEro eBpeickoro HalMOHaJb-
HOTO CMMBO/Ia). BaxkHyl0 ponb uy-
JelicKoe MPaBo UTPaeT U B AeCTBUN
CMEeNVaTbHBIX aKTOB, KaCarmIIMUXCs
B3aMMOOTHOUIEHUIT MeXIy penn-
TMeil U TrocygapCTBOM (Hampumep,
3aKkoH o Illa66aTe, KOILIEPHBIX MPO-
OyKTax U T.7.). PABBUHATCKME CYLbI,
KOTOpbie O(QOPMIISIOT aKThl Tpak-
JTAaHCKOTO COCTOSIHUSI eBpeeB ((hakT
poXXIeHusi, peructpanus Opaxa,
OIMEKYHCTBO U T.[.), TAKXe OeiCTBY-
I0T B COOTBETCTBUM C UYAEICKUM
MMpaBOM.

[MTomumo 3TOTO MyAelicKoe Tpa-
BO MOBJIMSIJIO U HA TO, YTO B CTpPaHe
IO CUX TIOp HeT nucaHoi KoHctury-
Iy, ITOT PaKT OOBSICHSIETCSI «KOH-
GbauMKTOM WMHTEpecoB» CTOPOHHU-
KOB CBETCKOTO U TeOKpaTU4yeCKOro
MOAXOA0B K pelleHUI0 TaHHOM Mpo-
6membl. OmMHAKO OPTOMOKCATbHBIM
UyLesiM yaaa0Ch OTCTOSITh CBOIO T10-
3ULMIO, KOTOPAs 3aKJII0UaeTCs B Clle-
nytouiem: «EBpeiickoe rocymapcTBo
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JIOJKHO OBITH CO3JAHO U yIIpaBJise-
MO Ha OCHOBE IIPUHLIUIIA eBPeiCKOoil
penuruu, To ecTb Topbi»'s.

KoHeuHO, panbHeiilllee pasBU-
THe TPaBOBOI CUCTEMBI TOCYAAPCTBA
TpeGOBaJIO TIPUHSITUS U CBETCKUX
3aKOHOB, 6€3 KOTOPbIX HEMbICIMMO
(YHKLIMOHMPOBaHMe JII060r0 CoBpe-
MEeHHOTO TrocynapcTBa. «OCHOBHbIE
3aKOHBI V3pauss» HavaauM OPUHU-
MaTbes ¢ 1958 ropa c Lenplo mocre-
TEeHHOTro co3maHusi KoHCTUTYIUM.
Bcero HacuMThIBaeTcsl IISITHAALIATh
«OCHOBHBIX  3aKOHOB», KOTOpbIe
pPeryimpyioT 1 periaMeHTUPYIOT T10-
JIO)KeHMe TJIaBbl TOCYAapcTBa, Ipa-
BUTEJICTBA, F'OCYIAPCTBEHHOI'O KOH-
Tposiepa, KHecceta (mapiamMeHTa),
Nepycanuma Kak cToauiibl 3paussi,
apMuu U T.j. VIX 3HaUMMOCTD TIOf-
TBEPXXOAETCS TeM, UTO BepxXOBHBIit
cyn, Mspawis yrionHOMOYEH IpoBe-
pSITb  comepskaHMe IMPUHMMAaEMbIX
KHecceToM aKTOB Ha MX COOTBET-
CTBME 3TUM 3aKOHam'®,

Urto kacaeTcss camoro BepxoB-
HOTO CyJla, TO €Tr0 pellieHus, SIBJS-
SICb Cyme6GHBIM IpeneaeHTOM, CTa-
HOBSITCSI 06sI3aTe/bHbIMM [JIsI BCEX
HMKeCTOSIIIMUX CYAOB. 31eCh CTOUT
006paTUTh BHMMAaHMe Ha TaKylo 0CO-
OEeHHOCTD: MpeleqeHTHOe MTPaBo Ha
6a3e pemeHuit BepxoBHOTO cyna He-
ceT Ha cebe OTIIEUYATOK TPamAULINIL U
0COOEeHHOCTe aHIIMIICKOrO O6IIe-
ro MnpaBa U aHVIMICKOI MpPaBOBOM
KyJbTYPBbI B 11€JI0M.

Takum o06pa3oM, MOXKHO cre-
JIaTh BBIBOJ, O TOM, UTO IIpaBOBas
cucrema HMspawrst Iporuia depes
MHOTOUMC/IeHHbIe 3TaIlbl (hopmu-
poBaHMs. DTa MpaBoBasl CuUcTema
€CTb COBOKYITHOCTb KaK TeoJioTuye-
CKOro, TaK ¥ CBETCKOTO JIEMEHTOB,
KOTOpbIe MeXAy co60it TecHO B3a-
MMOCBSI3aHbI, HO ITPM 3TOM MMEIOT
abCcoNMoTHOE pasHOe 3HaueHue U
dbyukumn?. HecoMHEeHHO, BCe 3TO
ele pas MOATBEPKIAET CrIenudUKyY
WN3spawusisi, ero MpaBOBOIl CUCTEMBI
U MCTOUYHMKOB IIpaBa, IMOHMMAaHUE
KOTOPBIX TpebyeT HeTaJbHOTO U3Y-
YyeHUsT KaK PeJIUTUM U UCTOPUU, TaK
M COBPEMEHHBIX 0COOEHHOCTEN ro-
CylapCTBa.m

8 IMunkuarron C.M. Wynamsm / Ilep. ¢ aHmL. — M.:
DAUP-TIPECC, 1998. - C. 366-367.

19 Bexpy3 Xaummaty/uia. CpaBHUTENbHOE MpaBOBesie-
Hue: Yue6Huk. — Onecca: ®ennkc; M.: Tpancanr, 2008.
—Paspen 3.TnaBa 1. Uypeiickoe npaso. — C. 240-241.

2 TauenmbsiH A.A., Hukynua E.H. OpraHusanyoHn-
HO-TIpaBOBble (OPMBI COTPYZHMYECTBA BceMyupHOI
ToproBoit opranusauuyu (BTO) ¢ apyrumu mMexxmyHa-
POOHBIMYM MEXIIPAaBUTENbCTBEHHBIMM ~OpraHM3aly-
siMmu // ArpapHoe U 3eMesbHOe MpaBo. — 2017. — N3
(147).-C. 139.
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AHHOTaAUMA

B cTaTbe paccMaTpuBaETCs BECH-
Ma CNOXHas W yHMUKanbHas cuctema
MCTOYHWMKOB COBPEMEHHOro 13pa-
MNbCKOrO Mpasa. [paBoBas cucTema
rocynapcrea M3pawnb BOMMOLLAET B
cebe 3M1eMeHTbl Pa3NUYHbIX pUAN-
YeCKUX TpaauLumui 1 NpaBoBbIX BAN-
AHUNA. CMEWaHHbIA XapakTep u3pa-
WNbCKOFO MpaBa MOPOXAEH CamoWn
ncrtopven o6pasoBaHua  3pauns.
B HacTosllee Bpems MCTOYHMKaAMK
13PannbCKOro npasa SBASIOTCS 3a-
KOHbI, Pa3HOrO pPoAa MOA3akKOHHbIe
aKTbl, cyaebHble mpeuedeHTbl, npa-
BOBble 06blyan, npasosas (B Tom
uucne pennrmosHo-npaBoBas) [OK-
TPVHA, CBALLEHHbIE KHUMK.

SHBAPD 2018

MEXIVYHAPOIHBIN IPABOBOW KYPBEP

A7



NPABOBOE PEI'YJINPOBAHME B OBJIACTU LLUGPOBOIO KOHTEHTA

JBonwounsa 3aKkoHoaatenbcTtBa EC 0 3awure
npaB noTpe6butenen unpoBOro KOHTEHTA

CoBpeMeHHOe pasBuTne NHPOPMALMOHHBIX TEXHOMNOTNW MO3BONSET MHOTMM KOMMEPYECKM
LLleHHbIM MHPOPMALMOHHBbIM 06beKTaM 06MeHMBaTbCA 6e3 NoCpeacTBa MaTepManbHOro HO-

cnTend.

eub ugeT 06 06beKTax BUP-

TyaJIbHOM peanbHOCTH,

KOMITbIOTEPHBIX MPOTpaM-

Max, 6a3ax JaHHbBIX U UHBIX

uudpoBbIX AaHHBIX. Llud-
poBasi ¢popma Takux 0ObeKTOB obe-
crieuyrBaeT 060COGIEHHOCTh TaKMUX
00BEeKTOB KakK OT MaTepuabHBIX
HOCUTeneil U OT 4eloBeKa, UHIU-
BUAYaANU3UpPyeT UX Cpeau WMHOI
nbopmanuu. M mMockomabKy Tpa-
IMUIIMOHHO IIpaBOBOE peTryaupoBa-
HMEe CTPOUTCSI HAa peryampoBaHUU
MpeuMyIeCTBEHHO MaTepuaabHbIX
00BeKTOB, CTAHOBUTCSI OYEBUIHBIM
TpeboBaHMe amanTaluyu IPaBoOBOTO
perynupoBaHus nox 1iudpoBbie pe-
anuu.

B monHOV Mepe Takoe Tpebo-
BaHMe Ha CErofHSIIHUI JeHb MO-
KeT ObIThb IPeIbsIBJIEHO K OTPaciau
3alIUThl TIpaB IoOTpebuTeneit, Ko-
TOpas IoJiyunia pa3BUTHE BO BTO-
poii onoBuHe XX BeKa, peryamupys
OTHOIIIEHUSI MEXIy MpoaaBIoM/
MPOU3BOAUTENEM/UCIIOTHUTEIEM
TOBapOB, YCIYT (PaboT) U UX MOTpe-
6uTeneM.

B smoxy pocTra 3HauMMOCTU
UMGPOBBIX TEXHOJIOTUIT CTOUT BO-
IIpOC O HeOOXOOMMOCTM 3allUThI
IpaB IoOTpebuTenein UUPPOBBIX
MPOAYKTOB M YCIYT, Hampumep,
JIEKTPOHHBIX KHUT, ayaduOBU3Y-
aJbHBIX TMPOU3BEAEHMN, OObeK-
TOB BUPTYaJbHOI COOGCTBEHHOCTU
(IpegMeTbl  BUPTYaJIbHBIX  UID),
MpoTrpaMM ¥ MPUJIOKEHU U UHBIX
IaHHbBIX, IPeIOCTaBISIeMbIX B UG-
poBoit hopme. Bormpoc npuobpera-
eT emie OOMBUIYI0O AKTYyaJIbHOCTb C
yueToM (pakTHUecKoro obmMeHa Ta-

KMX 00BEKTOB Ha IepCOHAIbHbIE U
VHbIE TaHHbIE (BUPTyaabHas BaJIO-
Ta) MOTpebuTresneii B 6e3BO3Me3[ -
HBIX IOTOBOpaXx.

Ipenyrnipexxnast pasanMyHoOe pe-
TyIMpOBaHMe HAHHBIX BOIIPOCOB
B paMKaxX HaIlMOHAJIbHBIX CUCTEM
roCygapCTB-WIEHOB, 3aKOHOOATETh
EBpormeiickoro cow3sa (EC) nmpuHsn
maru 1mo paspaboTKe 0OIIero pery-
JIUPOBAHUS B BUIE OUPEKTUB B OT-
HOIIIEHUY CaMOCTOSITEJIbHOJ KaTe-
ropun «uuppoBOro KOHTEHTa» Ha
HaJHAIMOHAJIbHOM YPOBHE C LIeJIbIO
COMVMKeHMST TIOOXOO0B.

B 3akonopatenscrBe EC o 3a-
IMUTe IpaB MoTpebuTesnei mpocie-
SKUBAIOTCS OTIpefeieHHbIe 3Tallbl
110 06ecIieueHNI0 ITPaBOBO OXPaHbI
uubpoBOMY KOHTEHTY HapaBHE C
0Cs13aeMbIMM TOBapaMu, a MMEHHO
10 3aKpeIvIeHMI0 Ha HOPMaTUB-
HO-TIPAaBOBOM YPOBHE CaMOTI'0 TIOHSI-
TSt 1UPPOBOro KOHTEHTa, Tpe6oBa-
HMIT K ero XapaKkTepucTuKaMm, IpaB
U o6sg3aHHOCTel moTpebuTenei
u mpomaBuoB (trader) umdpoBoro
KOHTEHTA, a TaKKe PeryJupoBaHNIO
MIPMMEHUTEIbHO K JOTOBOPaM O Iie-
penaue 11OPOBOro KOHTEHTA.

3amuTra MHTEepecoB MOTpebuTe-
Jieii B OTHOIIEHUY TOBApOB U YCIYT
Ha ypoBHe EC oGecrneunBaeTcst ak-
TaMM TapMOHM3AILUKU - JUPEKTU-
BOJi O HeclpaBeIIMBbIX YCIOBUSIX B
IOrOBOpax C yyacTMeM IOoTpebuTe-
neit (Unfair Terms Directive)!, Iu-
PEKTMBOI O 3alIuTe MOTpebuTesneii
B OTHOIIEHUM [IOTOBOPOB, 3aKIIIO-
YEHHBIX [OUCTAHIMOHHBIM CIIOCO-
6om (Distance Selling Directive)?,
IOVpeKTUBOIi O Mpomaxke MOTPeou-

TeabCkux ToBapoB (Consumer Sales
Directive)’. Yka3aHHbIe aKTbI OymIy-
yM pa3paboTaHHBIMM B OTHONIEHUU
TPaAUIMOHHBIX TOBAPOB U YCJIYT, HE
B [TOJTHO Mepe YUUTHIBAIOT 0COOEH-
HocTu LMdpoBOoro KoHTeHTa. Ha-
npumMep, IupeKTuBa 0 mpojaaxe 1o-
TPeGUTENbCKMX TOBApOB BKJIIOYAET
B IpegMeT peryJupoBaHUS TOJIbKO
«HOBBIE€ JBUKMMbIE MOTPEOUTENH-
CKMe TOBapbl, IEPpeHOCHMbIE Ha HO-
cuTene»t.

B 2000-x rogmax ¢ MpUHSITUEM
IOupeKTUBbl 06 3IEKTPOHHOI KOM-
mepuuu (E-Commerce Directive)®
B HOpMaTMBHO-mpaBoBoii 6aze EC
MOJIO)KEHO Hayalo peryanpoBaHUIO
C yUeTOM OCOOEHHOCTEl 37eKTPOH-
HOJ TOProBiAM. B 4vacTu 3amuTh
MpaB MOTpebuTenelt IMpeKTuBa 3a-
Kperuia 0O6S3aHHOCTb obecreun-
BaTh IMPO3PavyHOCTh Topsiaka ¢op-
MMPOBaHMS 3aKa3a M 3aKIIOUEHUS

! Council Directive 93/13/EEC of 5 April 1993 on unfair
terms in consumer contracts // O] L 95, 21.4.1993,
p. 29-34.

2 Directive 97/7/EC of the European Parliament and
of the Council of 20 May 1997 on the protection of
consumers in respect of distance contracts // O] L 144,
4.6.1997, p. 19-27.

5 Directive 1999/44/EC of the European Parliament and
of the Council of 25 May 1999 on certain aspects of the
sale of consumer goods and associated guarantees //
OJL171,7.7.1999, p. 12-16.

4 Green paper on guarantees for consumer goods and
after-sales services, Brussels, 15 November 1993,
COM(93) 509, p. 7 // URL: http://aei.pitt.edu/932/01/
consumer _guarantees_gp COM_93 509.pdf (mara 06-
pamenus: 14.01.2018).

5 Directive 2000/31/EC of the European Parliament and
of the Council of 8 June 2000 on certain legal aspects
of information society services, in particular electronic
commerce, in the Internal Market // OJ L. 178, 17.7.2000,
p.1-16.
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IIOTOBOPOB C y4yacTueM IOoTpebuTe-
JIeil B 3JIEKTPOHHOI hopMe.

B pamkax apanrtanuu mpas IIO-
TpebuTesneil K BbI30BaM IM(GPOBOTO
pPbIHKA MEepBbIM aKTOM, B KOTOPOM
OBLIO TIPEJIOKEHO BKITIOUUTDH TIO-
JIOKEHUSI O Tiepemade IuGpPOBOTO
KoHTeHTa 6buio IlpepyioxkeHue o
BBeleHun PernameHTta EBporeii-
ckoro IMapnamenTa 1 KoHcy/ibcTBa 0
Enuvaom EBpormeiickom mpaBe KylIi-
mu-nipogaxky ot 11.10.2011° (manee —
«CESL»). PermameHT mnpencTaBisii
co060i1 OOMIMpPHBIA CBOA, YHUDU-

¢ Proposal for a regulation of the European Parliament
and of the Council on a Common European Sales Law,
COM/2011/0635 final, Brussels, 11 Oct. 2011 // URL:
http://ec.europa.eu/justice/contract/files/common_
sales_law/regulation_sales_law_en.pdf (mara o6pame-
Hus: 14.01.2018).

7 Directive 2011/83/EU of the European Parliament and
of the Council of 25 October 2011 on consumer rights.
URL: https://eur-lex.europa.eu/legal-content/en/
TXT/?uri=CELEX%3A32011L0083 (mata oOpaIieHmus:
14.01.2018).

8 Cm. TynmukoB A.B. 3apyOeskHasi IpaBoBasi MbICTb B
YCTIOBMSIX Pa3BUTHST MH(GOPMALMOHHBIX TEXHOTOIMit
// TIpaBo. >KypHan Bpiciieii mkonbl 3kKoHOMUKM. 2016.
Ne3.C.237.

LMPOBAHHBIX HOPM [IOTOBOPHOTO
npaBa JJs MPSIMOTO TpUMEHEeHMUS
Ha Tepputopuu EBpormnerickoro cow-
3a, Ha KOTOpbIe NMpeanpuHUMaTenn
MOT/IU GBI CCUTATHCSI B TPAHCHAI-
OHAJIBHBIX CJleJIKaX BMECTO IpuMe-
HEeHMSI HOPM pa3jMyHbIX HalMo-
HaJIbHBIX IIPABOBBIX CUCTEM.

Cpenu mpouero Takke Ipepjiara-
JIOCh peryaMpoBaHye 0roBopa 1o e-
penaue 111bpoBoro KOHTeHTa. Llenbio
TaKOTO PeryMpoBaHMs SIBISIOCH 3a-
KperuieHe MpaBoBoii olpeneneHHO-
CTH, YMeHbIlIeH)e TPaH3aKIMOHHbIX
U3LepKeK, yBelnueHye yBepeHHOCTU
€BPOIEeiCKUX OTPeOUTeNei 1 yrpo-
LeHMe BemeHus: 6M3Heca, 0COOEHHO,
MaJIOTO U CpeJHero Ipu Iepeaue
IMGPOBOro KOHTEHTA.

IToCcKO/MBbKY OOTOBOpPHOE pery-
JIMPOBaHMeE rocynapcTB-wieHoB EC
CMJIBHO OTAMYAETCS OPYr OT Ipy-
ra, cOMMKeHMe TPABOBBIX CUCTEM
oymeM yHMGUKAIMUM HOPM OBLIO
XOJIOOHO BOCHPUHSITO HAIMOHAJIb-
HBIMM MPaBOBBIMM CUCTEMaMM, "

perjamMeHT He TMOAYyYUI MOALEpPK-
KU, TaK ¥ OCTaBIIUCh HE TPUHSTHIM.

B cBSI31 ¢ HeygauHOI MOTIBITKON
YHUDUKALMMU €BPOIEeNiCKUM 3aKo-
HOJaTelleM Ha CJlefylollleM 3JTare
y>Ke GbIT BBIOpAH MOAXOM TapMOHM -
3al MUy peryJanupoBaHus.

Tak, KoHIIenLus ¥ OCHOBBI 3a-
UIUTHI TIpaB MoTpebuTesneit uudpo-
BOTO KOHTEHTAa ObUIM 3aKperieHbl
B JupektuBe EBpormeiickoro map-
nmameHTa u CoBera EBpomeiickoro
Cor3a 2011/83/EC ot 25 oKTsa6ps
2011 r. O mpaBax mnorpeburesneit’,
nanee — JIMpeKkTuBa O MpaBax I0O-
TpebuTeeii.

[Tpexxae Bcero MHTEpeC MpeaCcTaB-
JISIET HEIIOCPEICTBEHHO BBIOOD MTOHS-
™ISl — 1M@pPoOBOIi KOHTEHT. PaHee
HOpPMaTUBHO-IpaBoBbie akThl EC He
BKJIIOYA/IM KaKOro-11Mb0 MHOro 06b-
€KTa, OrPaHUYMBAsICh TOJILKO TOBapa-
MU (goods) 1 ycyramu (services).

ITox KOHTEHTOM (0M JIAMUHCKO-
20 continére — codepxcamvp) ciaemyeT
MOHMMAaTh HaMoJHeHMue (comepika-
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HMe) OIpeneeHHOTo MHpopMalm-
OHHOT'O TIpPOCTpaHCTBa. IIpuUMeHMU-
TeJbHO K IMGPOBOI cpele TaKUM
MIPOCTPAHCTBOM OOBIYHO HAa3bIBAIOT
MHGOPMAIMOHHBIN KOHTUHYYM KMU-
6epIpocTpaHCcTBas.

B IupexkTuBe 0 mpaBax IOTpe-
O6uTeneil maeTcsl ciemyooliee TOHS-
THe IUPPOBOrO0 KOHTEHTA — «IaH-
Hble, mpousBeneHHble (produced) u
nepeganHblie (supplied) B mudpo-
Boit ¢opme» (1. 11 craTby 2), Kak
HampuMmep, «KOMIIbIOTepHbIE IIPO-
rpaMMbl, TIPUJIOKEHUSI, MY3bIKa,
BUEO U TEKCThI, BHE 3aBUCUMOCTU
OT TOTO, IMOJYYEH JIM K HUM JTOCTYTI
TOCPEACTBOM 3arpy3Ku WK IYTEM
TIOTOKOBOJ Tlepenauy, IOJTy4eHbl
Y OHM C MaTepUaIbHOTO HOCUTE-
JIS MM C TIOMOIIBIO JIIOOBIX MHBIX
cpencts» (1. 39 [IpeaMOYyJIbI).

AHanus omnpeneneHus I03BO-
JISleT cOenaTh BBIBOJ O BO3MOXKHO-
CTU BKJIIOUEHMS B HEro abCoOMIOTHO
JM00bIX UMGPOBBIX TaHHBIX, OOMe-
HMBaeMbIX C IOTpe6uTeneM. 3aKo-
HOZATEe/b He BBIAENSIeT KaKux-116o
MPU3HAKOB MOHSITUSI U He Olpeje-
JISleT ero 4yepe3 0OBEKTHI ITpaB, Cy-
[IECTBYIOIIYE B  HAIMOHAJbHBIX
npaBomopsinkax. BeposiTHee Bcero,
TaKOil MOOXOd  «3aMaJluMBaHUSI»
oIpefesieTCsl ero HexkeJlaHMeM Cy-
KaTb cofepskaHMe M0 MCYepIIbIBa-
IOIIero IepeuHs humerus clausus,
MOCKOMbKY, BO-TIEPBBIX, HOBBIE
00BeKThI MTPOIOIKAIOT MOSIBJSTHCS,
BO-BTOPBIX, Y KasKIOi HalMOHAa/b-
HOJl TIpaBOBOI CUCTEMBbI AEeiCTBYeT
CBOS CUCTeMa 00beKTOB IIpaB.

B TO ke BpeMs CliefyeT YUUThI-
BaTh, UTO IIPM TOJKOBAHUM IIOHS-
TUI, MCIOJb3yEMBbIX B €BpPOTEii-
CKOM 3aKOHOJIaTebCTBE, NeiiCTBYeT
TIPUHIIUIT aBTOHOMUY TTOHSTUITHOTO
ammapara, IIpM KOTOpOM oObpaiie-
HMSI K HAIMOHAJIbHBIM 3aKOHO[A-
TeabCTBaM He Tmpoucxoaut’. Tonko-
BaHMe TOTO MM MHOIO TepMMHA B
aktax EC orpaHmumuBaeTcsl mIpaBoOM
EC, 1 obpaleHue mjsl 3TUX lieyeit
K HaIMOHAJbHBIM TPaOULIVUSIM He
TIPOMCXOMNT.

TakuM 006pa3oM, OmpemeaeHue
MOXXHO Ha3BaThb JOCTATOYHO YCJIOB-
HbIM. 3aKOHOHATENI0 BakHee OTBe-
TUTD Ha BOIIPOC «KaK» YPEryIUPOBATh
TIPABOOTHOIIIEHMS C TIOTPEOUTETSIMHA,
HEXXeM B IOJIHOM Mepe OIpenenTh
«4TO» 32 HUMU CKPBIBAETCSI.

° Rosler H. Auslegung des Gemeinschaftsrechts. 2009.
URL: http://hwb-eup2009.mpipriv.de/index.php/
Auslegung des_Gemeinschaftsrechts (mata o6pare-
Hus: 14.01.2018).

Cnenyer OTMETUTb, 4TO B [u-
peKkTVBe O IpaBaxX MOTpebuTenei
He pellleH BONpPOC MPaBOBOJ KBa-
JudUKaIUM TOrOBOPOB IO Tepena-
ye nudpoBoro KoHTeHTa. Ha Hux
HaIpsSIMyl0 He paclIpoCTpaHsIeTcs
HOpPMbI O [JOroBOpax KyIUIU-TIPO-
Iaxku ¥ JOTOBOPax OKa3aHUs yCIyT.
IupekTuBa CcpaBHUBAeT [AOTOBOP
nepemauy IMGppPOBOT0 KOHTEHTA C
JIOTOBOPOM I10 BOJOCHAOKEHMIO, Te-
IUIOCHAOKeHMIO, Tra30CHabKeHuUIo,
€C/I OHU MPeloCTaBJISIOTCS B yCTa-
HOBJIGHHOM  KOJINYecTBe/00beme,
TeM CaMbIM, IIPUPaBHUBAsE OOBEKT
perynupoBaHusi K 3SHeprum (1m.19
ITpeam6yIbI).

Perynagatopsl EC ocCTaBasooT BO-
Mpoc KBaM@uKamuMy HOToBopa Ha-
IIMOHAJTbHBIM ITPABOBBIM CUCTEMAM.
Hampumep, mnepemaua umdpoBoro
KOHTEeHTa Ha MaTepuajbHOM HO-
CUTeJie PeryaupyeTcs IOJOKeHUsI -
MU [0TOBOpa KyIIMU-TIpofaku. bes
MaTepuaJbHOTO HOCUTENS OTOBOPD
MOKeT ObITh KBaIMGUIIMPOBaH, Ha-
npumep, Kak JOTOBOP OKa3aHUs yC-
ayT (B Benbrun'?).

Hanee, ecnu roBOPpUTh O HOBO-
BBeIeHMSIX, TO JupeKkTuBa O Iipa-
Bax MOTpebuTeNeil ycraHaBlIMBaeT
MpeaIoroBOpHbIe  00SI3aTebCTBA
MpojaBlla N0 MOpeaoCTaBIeHUIO
uHbOpMAaIUM TIOTPEOUTENNI0 O ero
(OYHKIIMOHAIBHOCTY, OTHOCUTEJTb-
HOJ COBMECTMMOCTM LMdPOBOro
KOHTEHTa, a TaKKe 3aKpeIuiseT 0Co-
OEHHOCTM OCYIIECTBJIEHMUS IIpaBa
Ha OTMeHy pmoroBopa (withdrawal
right), 3aK/IFOUEHHOTO AMCTAHIMOH-
HBIM CITOCO6OM.

Tak, y ImpopaBua BO3HMKAET
06s13aHHOCTh MPOUH(OPMUPOBATH
moTpeburenss o GYHKIMOHAIbHO-
CTU U OTHOCUTEJbHOI COBMECTU-
MOCTM IM(PPOBOTO KOHTeHTa. Ilof
(YHKIIMOHAJIIBHOCTHIO TTOHMMAETCS,
HalnpyMep, BO3MOXHOCTb OTCJIe-
SKMBAHMS TIOBEIEHMS TTOTpeOuTe,
HaJIMuMe KaKUX-IM60 TeXHUUECKUX
orpaHMYeHuit (MexaHu3M YIIpaB-
JleHus1 1UGPOBBIMM ITIpaBaMM, KO-
oupoBaHust). MHdopmauus 00
OTHOCUTEIbHOM COBMECTUMOCTU
COCTaBJISIET CBeJeHMsI 00 armapar-
HO-TIPOTPaMMHOJ cpefie, C KOTOPOit
1ubpOBOIi KOHTEHT OYyHOeT TeXHMU-
Yyecku COBMeCTUM (oTepalyoHHas
cucTeMa).

Kpome Toro, 3aKpensioTcs 0co-
OEHHOCTM OCYIIEeCTBJIEeHMUS TIpaBa

10 Jacquemin H. Digital Content and Sales or Service
contracts under EU Law and Belgian/French Law //
JIPITEC 27 para 1. 8,2017.P. 34.

Ha OTMEHY AO0roBopa, B 4YaCTHOCTH,
npaBuia yBeAOMJIEHUSI U JauM CO-
racusl.

Eme [IupekTuBOM O 3amure
roTpebuTeseil B OTHOIIEHUM [0-
TOBOPOB, 3aK/IIOUEHHBIX OUCTAHI M-
OHHBIM CIOCO60M, OBIJIO BBEIEHO
MpaBo TMOTPEOUTENS MO TEePBOMY
Tpe6OBAHUIO OTMEHUTDb TAKOW [10-
roBOp B TeueHue 10 MeHbllel Mepe
7 oHeV co OHS ero 3aKkJdyeHus (CT.
5). IaHHas Mepa 3alIUThI Hpemo-
CTaBJISIET TOTPEGUTENI0 BO3MOX-
HOCTb OTKa3aThbCsl OT TOBapa Iocjie
TOr0, Kak OH IOJNIYYUT €r0 Ha PYKY,
B3BECUT BCe «3a M IPOTUB»!! OTHO-
CUTEIbHO CBOEro MpUOOGpeTeHust u
MpUMeT OKOHYaTeJIbHOE pelleHMe.
Tak B oTHOIIeHUM I[UGPOBOTO KOH-
TeHTa OaHHOE IIpaBO MMEEeT CBOU
0COOEHHOCTM — TIPaBO Ha OTMEHY
JloroBOpa MCTeKaeT IO BbIleyKa-
3aHHOTO CpPOKa, eCu MOTPEOUTED
Ha 3TO MPSIMO COIJIACUTCSI U TOJ-
TBEPIUT CBOM 3HAaHUSI O IOCIEN-
CTBUSIX JAuyM TaKOro cornacus (He-
BO3MOXXHOCTb OTMEHBI JOTOBOpPa B
OCTaBIINUIACS CPOK).

[lIo obmemy mpaBUIy IOPSIIOK
M CIOCOObI MMIUIEMEHTAUM K-
PEeKTUB OCTaeTcs Ha YCMOTpeHue
rocygapcra-uieHa EC. OCHOBHbIM
TpebOBaHMEM SIBJISIETCSI TOCTVIKE-
HMe YyKa3aHHOro pesyiabprata. Ha-
LIMOHA/IbHbIE TIpaBOBbIE€ CUCTEMBI
MO-pa3sHOMY BHEIPSIOT HOPMBI:
HEKOTOpble pacHpOCTPaHSIIOT YXKe
JeJicTByOIe HOPMBI, Ipyrue -
pa3pabaThIBaIOT CAMOCTOSITEIbHOE
peryiauMpoBaHue.

[Ipy uMmIeMeHTaluM TON0oKe-
Hui JUpeKTUBBI O IpaBax IOTpe-
6ureneit B lepmaHuu 3aKOHOAATETb
BBen §312f l'epmaHCKOro rpaskiaH-
CKOTO YJIOK€HMSI, KOTOPBI 3aKpe-
IUISeT TOHATHE <«IMPPOBOIL KOH-
TeHT — [JaHHble, MMPOU3BeAeHHbIe
WU TIpeOCTaB/IeHHbIe B M POBOIL
dbopme, 6e3 MpUMEHEHUS] MaTEPU-
anbHOro HocuTensi»!2 K moroBopam
1o nepepave 1uppoBOro KOHTEHTA
NPy 3TOM MPUMEHSIETCS YKe Cyllle-
CTBYIOL[Me HOPMBI 10 TPOJiaXke OCsI-
3aeMbIX Belleit comtacHo §453 Iep-
MaHCKOT0 IPaXkAaHCKOTO YIOKeHUS.
TakuM 06pa3om, 3aKOHOJATENTh Pac-
MIPOCTPaHWI CYIIECTBYIOLlee [IOro-
BOpHOE peryinMpoBaHue.

11 yon dem Bussche A., Klein D. E-commerce law in
Germany. 1. Auflage. Verlag C.H. Beck Miinchen 2015.
S.27.

12 Biirgerliches Gesetzbuch v. 18. August 1896 (in Kraft
seit 01.01.1900). URL: https://dejure.org (naTa o6pa-
menusi: 14.01.2018).
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B ornnume ot l'epmanum, B mpa-
Be Benuko6puTaHMM CO3TAaHO ca-
MOCTOSITeJIbHOE peryJupoBaHue B
OTHOIIEHUM LM(DPOBOro KOHTEHTA
B paMKax 3alluThl MPaB MOTPebu-
Tesel MyTeM MPUHSATUS OTHeNbHO-
ro HOPMaTUBHOTO aKTa U BBEIEHUS
«1IMGPOBOrO0 KOHTEHTa» HapaBHE C
MIOHSITUSIMM «TOBAP» U «yCayra» (AKT
o mpaBax motrpe6ureneit 2015 r.13
KOTOPBIV BHEC U3MEHEHMS B AKT IO
KyIUie-Tipogaxke ToBapoB 1979r.). C
MPUHSITHEM YKa3aHHOrO AKTa BBe-
JIeH CIlellMaJbHbIii TUIT JTOTOBOPA,
3aK/II0YaeMOT0 C TIOTPEOUTEISIMMU.
Ewtm moroBopsl Ha IpemocTaBiie-
Hue 1KuGpPOBOrO KOHTEHTA M3HA-
YaJbHO KBaIMPUIMPOBAIUCH KakK
HeIOMMEHOBAHHbIE IOTOBOPBI Sui
generis, K KOTOPbIM IPUMEHSIIUCH
o01IMe TPUHIMUIIBI O6IIero Ipasa,
TO Terepb ObUIO 3aKpervieHO HOp-
MaTMBHO-IIPAaBOBOE PETYIMPOBAHME
B OTHOIIIEHUY AOTOBOPOB O Iepe/a-
Yye IMPOBOTO KOHTEHTA. B To Xe
BpeMsI TOMMUMO 3aKperuieHusI IMojio-
KeHuit JIMPeKTUBBI O 3allUTe IMpaB
MOTpebuTeNeil akT yCTaHaBIMBAET
MepbI 3alIUTHI B CJIy4ae HEZOCTaT-
KOB KayecTBa, TpebOBaHUS K Kaue-
CTBY M 06e30macHOCTM LM(POBOro
KOHTEHTa, Mepbl OTBETCTBEHHOCTU
U JpyTye TOJIOXKEeHUs, TO eCTh UAeT
3HAUMUTENIBHO [OaJibllie B PEryInpo-
BaHMM.

[IpunsaTne ykaszaHHOM J[Iupek-
TUBBI MOKHO CUYMTATD YIAUHBIM 3Ta-
TOM 3BOJIIOIIMYM 3aKOHOAATEIbCTBA,
TOCKOJIBKY Tpexae Bcero Hudpo-
Bble JaHHbIe TMPU3HAHBI 0OBHEKTOM
CaMOCTOSATEIBHOTO 060pOTa HapaB-
He C TOBApOM U yCIyramMu, 4TO TIO-
3BOJISIET IIOTPEOUTEISIM 3allUTUTh
MX TIpaBa U MHTEpechl B CJiyyae Ha-
pYLIEHUIA.

OmHako Ha 3TOM pa3BUTHUE KOH-
nenuuu I1MUGPOBOTO KOHTEHTA U
rapMOHM3AIMSI HOPM B OTHOIIEHUN
nepegaun MuUGpPOBBIX TaHHBIX He
3aKaH4YMBaAETCSI.

B nipoposiskeHme uen, 3a0KeH-
HOV B JIMpeKkTuBe O 3aliuTe MpaB
rotpeburesnei, u B pamkax CTpare-

3 Consumer Rights Act 2015. URL: http:/
www.legislation.gov.uk/ukpga/2015/15/pdfs/
ukpga_20150015_en.pdf (mata obparieHus:
14.01.2018).

4 Communication from the Commission to the
European Parliament, the Council, the European
Economic and Social Committee and the Committee of
the Regions - A digital single market strategy for Europe
(COM(2015) 192 final of 6.5.2015) [OneKTpOHHBIIT pe-
cypc] - Pexxum pocryma: http://eur-lex.europa.eu/
legal-content/EN/TXT/?qid=1447773803386&uri=CEL
EX%3A52015DC0192 (narta o6pamenus: 14.01.2018).

ruu 1o cosmauuio Eguuoro Ludpo-
Boro IlpoctpaHcrBa (Single Digital
Market), 3anmokeHHoi1 EBporieiickoit
Komuccueir 5 mast 2015 1.4, paspa-
6artpiBaeTcst I[IpenyioskeHnue upek-
TuBbI EBpornerickoro [TapiameHTa n
CoBeTta 00 oIpee/IeHHbIX aClleKTax
JIOTOBOPOB TI0 Mepegave uudpoBo-
ro koHTeHTa (The Digital Content
Directive)'®, manee — JIupekTuBa O
IMOPOBOM KOHTEHTE.

Llenpio IMpeKTUBBI O LMPPOBOM
KOHTEHTEe SIBJISIeTCS MaKcUMallbHas
rapMOHM3AIMS  KIIOUEBBIX HOPM,
KacalolIuMxcsl 3allUThl IIpaB Mo-
TpebuTeNeil MpU 3aKIIOUYEHUN [0-
rOBOpPOB IO Tepefauve mudpoBoro
KOHTEHTAa. DTO 03HauYaeT, YTO HAIU-
OHaJ/IbHbIE TIPABOIIOPSIAKM HE CMO-
TYT TIPUHSITH HOPMBI, IPEIOCTaB-
JIAIOINIT 6ojiee BBICOKUIT YpOBEHb
3alUThI TOTpe6GUTENeI.

Ha mMomeHT HamucaHusi HacCTO-
squieil cratbyu JupekTuBa o uudpo-
BOM KOHTEHTE HaXOJIUTCS B IIPOLIEC-
ce 0OCYXIeHUs U ellle He BCTYyIuIa
B CHJIY, OJJHAKO y)Xe ceifuac MOKHO
BBIIEIUTh OCHOBHbBIE HAIPaBJIEHUS
perynupoBaHmsi.

1. IMomumo uMPPOBOro KOH-
TEeHTa BbIFENISeTCS MOHSATHE «IUd-
poBble yCIyru». ECIu M3HaYalIbHO
uubpoBble YUIYTU BXOAWIU B IO-
HSITVEe 1MUGPOBOTO KOHTEHTA, TO B
Xome OOCYKIeHMII BbICKa3bIBaIacCh
KPUTMKA O Pa3IMUHON MPUPOAeE Ta-
KX OOBEKTOB U HEKOPPEKTHOCTU
MX YpaBHUBAHMSI!®, UTO MpUBENO K
M3MEeHEeHUIO MMoAXoaa, U HudpoBbie
YCIYTY ObUIM OTHEEHBI.

B nocnenHeit Bepcuun [QupexTu-
Bbl 0 IM(POBOM KOHTEHTE IIpen-
jlaraeTcss BbigeneHue HUQPPOBBIX
YCIIYT: «YCJIYTY, TTIO3BOJISIIONIYIO CO3-
IaBaTh, 06pabaThIBATh UM XPAHUTD
IaHHble B 1[1uGpPOBOM BUE, IIe Ta-
Kue JaHHbIe MepefaloTcs MmoTpebu-
TeJeM, YCIyTy, KOTopasi pa3peliaeT
COBMECTHOE MCIIOJIb30BaHME U JIIO-
60e Ipyroe B3auMMOZEICTBIUE C JaH-
HBIMM B 1IMGPOBOM BUJIE, IEpeHaH-
HBIMM [OPYTMMM I1071b30BaTeISIMU
ycayru». K Takum yciayram MOXKHO
OTHECTM YCAYTM OOJAYHBIX BBIUMC-

15 Proposal for a DIRECTIVE OF THE EUROPEAN
PARLIAMENT AND OF THE COUNCIL on certain
aspects concerning contracts for the supply of digital
content COM/2015/0634 final - 2015/0287 (COD).
URL: https://eur-lex.europa.eu/legal-content/EN/TX
T/?2qid=1450431933547 &uri=CELEX:52015PC0634
(14.01.2018).

6 Cm. Mak V. The new proposal for harmonised rules
on certain aspects concerning contracts for the supply
of digital content // Policy Dept C in-depth analysis. PE
536.494. 2016.

JieHuit (TIpeoCTaBIeHE YaaJIeHHO-
ro JOCTYMAa K MCIOJb30BaHUIO TIPO-
rpaMMHOIO obGecrieueHust), yCIyTu
XOCTMHTA.

2. Ocoboro BHMMAaHUS TpeoOy-
eT BoImpoc o cdepe meictBust Iu-
PEKTUBBI O Tepenaue IMudpoBoro
KOHTeHTa. Tak, lupekTuBa npume-
HMMa K JOTOBOPaM, Ha OCHOBaHUM
KOTOPBIX MMOCTaBIIUK ITepeaaeT VI
o0s13yeTcss mepemaTh LM POBOII
KOHTEHT B 0OMeH Ha JeHbI'M WJIM Ha
Ipyroe BCTpeYHOe IIpenocTaBiie-
HMe, OTIMYHOE OT JieHeT, B ¢popMe
TepPCOHAMbHBIX MM MHBIX JAHHBIX.
VckioueHeM SIBJISTIOTCST  CJTydau,
KOT/Ia TaKue AaHHble IepemaloTcs
MUCKJTIOUMUTENHHO B LIEJISX BBITIONHE-
HMS IPaBOBBIX Tpeb6oBaHMit (06pa-
60TKa MepCoOHANbHbIX TAHHBIX MIJIS
MCIIOJTHEHUS OTOBOPA).

3aKOHOATENIMMA MO HSITA
mpobiseMa (HaKTUYECKOTO HaBSI-
3bIBAHMS YCIOBUII IIOTPEOUTENIO
“ 06pabOTKM TEepCOHATbHBIX JaH-
HBIX B IIEeJSIX MHBIX, HEXeIM Leau
MCTIONHEHUsT moroBopa. Cornacum-
¢, 4TO B LU(POBOIi 3KOHOMUKE
uHpopManusi o0 (GUINYECKUX JIU-
1ax MpeAcTaBisieT KOMMepPUecKyio
LIEHHOCTh, CPaBHMMYIO C JeHbIaMN.
IoCTymn K MepCOHATbHBIM TaHHBIM
OTKPBIBAET MHOECTBO BO3MOKHO-
cTeil mIsT UX KOMMeEpUMaIU3alNN,
Ha OCHOBE UX MCITOJIb30BAHMS CO3-
IAIOTCS COBpeMeHHble O6M3HeC-MO-
Ieny (aHaIUTHUKA BOMbIINX TaHHBIX
B pasMuHBIX cepax MpemnpuUHU-
MaTe/IbCKO gesiTeibHOCTU). Kpome
TOr0, B Pas/IMIHBIX MHOTOIOJb30-
BAaTeJNIbCKUX KOMITBIOTEPHBIX UTPax
OIlJIaTa MOXEeT IMPOUCXOIUTD B BULE
BUPTYQJIbHOM BaJIOThI, CYLIECTBY-
Ioleil B paMKaxX JaHHOM UTPHI, UTO
TOXEe MOXeT OBITh MCII0JIb30BaHO
Kak oIjIaTa Io JOTOBOpY O Tepera-
ye 1[1(PPOBOro KOHTEHTA.

TakuMm o006pasoM, IpUMEHEeHUe
npaBui JIUPEeKTUBbI O LMDPOBOM
KOHTEHTe He OO/DKHO 3aBUCETb OT
TOrO0, B KAKOM MMEHHO BUIe Tpe[-
cTaBJieHa OIvIaTa 3a nydpoBOi KOH-
TeHT. [IpMpaBHMBaHME K JAeHbram
TaKMX JaHHBIX TO3BOJUT YCTPAHUTH
IUCKPUMMHALIMIO MEXKAY pasany-
HBIMM CII0OCOOaMM BCTPEUHOTO Tpe-
IOCTaBJIEHMS.

Y @OaHHOrO IOAXOH4Aa €eCTb Kak
CTOPOHHUKMU, TaK ¥ TPOTUBHUKN.
[Ipeskme BCero ocraeTcsi HESICHBIM,
KakuM obpasom 6yayT KBanudbuim-
pOBaThCs TepCOHa/NbHbIE TaHHbIE —
B KauecTBe KaKOro 00beKTa Ipas.
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3. DupekTuBa o uubpoBOM KOH-
TEeHTe COLEPKUT HOPMBI O COOTBET-
CcTBUM M (DPOBOTO KOHTEHTA CIel K-
aJTbHBIM TPe6GOBAHMSIM K KAUeCTBY U
6e30I1acHOCTY — HaJjeXalas Bep-
cus (IpefoCTaBUTh IO YMOTYaHUIO
Haubosee TIOCIENHIO BepCUID),
(YHKIIMOHAIBHOCTD, AOCTYITHOCTb,
MPOJOIKUTENbHOCTD/TIOCTOSIHCTBO
IOCTyIa. Bce xapaKTepucTUMKM Ka-
YecTBa HODKHBI OBITh IMPOMMCAHBI
B JOrOBOpe ¥ [JOJIKHBI COOTBeT-
CTBOBaTb OIIpelEJIeHHON  Lenn,
3asBJIEHHO! TIOTpe6GuUTeNneM Mpu
3aK/IueHun gorosopa. Ilpu orcyt-
CTBUM TpeboBaHUII K IMGPOBOMY
KOHTEHTY MOTYT OBITb IpUMeHe-
Hbl MEXIyHapoIHble TeXHUYeCKue

EBponeiickuii MapnaMmeHT

CTaHJapThl, KOJEKChl MOBeIeHUI U
IpyrMe UMCTOYHMKM MSTKOTO Mpasa.
LIndpoBoOil KOHTEHT MOKEH OBITh
MpeoCTaB/IeH CBOGOAHBIM OT ITpaB
TPEeTbUX JINUII.

[IpegycMmaTpuBarTCs Mepbl
OTBETCTBEHHOCTHU MOCTaBIMKa
(supplier) 3a HapyIeHMe 06sI3aHHO-
CTU 1o nepenade 1ubpPOBOTO KOH-
TEeHTa, HECOOTBETCTBME IM(PPOBOTO
KOHTEHTa TpebOBaHMSIM B MOMEHT
nepenady, HECOOTBETCTBUE LUD-
POBOTO KOHTEHTa TPeOOBaHUSM B
TeyeHMe BCETo Mepuona MoAImUCKN.

Kpome TOro, 3akpemasitoTCs
CIIOCOOBI 3aIIMThI MpaB IIOTpebu-
Teseii MG POBOTO KOHTEHTA B CITy-
yae He IpemocTaBieHus] HudpPoBo-

ro KOHTEHTa MY HECOOTBETCTBUS
MG POBOro KOHTEHTA TPeOOBAHNSIM
JIOTOBOpa, B TOM uucjae MpaBO Ha
JOCPOYHOE pacCTOpXeHMe [ONro-
CPOYHOI'O [OroBOpa, PacTOpPKEHUU
B CJlyyae BHeCeHMs M3MEHEeHUil B
undpoBbie TaHHbIE.

B TO ke BpeMs MOXKHO BbIZIEIUTD
ompeneneHHbIe TTPOOEJbI, KOTOPbIe
elle He HAIUIM OTPaKeHUS B TEK-
CTe paccMaTpuBaeMoi JMpeKTUBBI.
Tak, yuuTbIBask Bo3pacraroljee 3Ha-
YyeHyue TOBApOB, B KOTOpbIe BCTPO-
eH 1M(POoBOIt KOHTEHT (Harpumep,
pasiuYHble YMHbIE YCTPOMCTBA -—
YMHBIE€ Yacbl ¥ IIpodee), OCTAeTCs
HEeSICHBIM K KaKOMY OOBeKTY pery-
JAVPOBAHMS OHU OYIYT OTHECEHBI —
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K ToBapam wiu IubppoBOMY KOH-
TEHTY.

Tem He MeHee, He CMOTpS Ha
CIIOPHOCTb ¥ HepelleHHOCTb HeKO-
TOpBIX TIOJIOKEHUIA, B LI€JIOM CJie-
IyeT choenaTh BBIBOA, O CBOEBpe-
MEHHOCTU, U TOCAeL0BaTelbHOCTHU
CaMOCTOSITEIBHOTO PerylnMpoBaHMs
uudpoBoro KoHTeHTa B cdepe 3a-
IIMATHI TPaB HOTPEOUTENIEI.

CTOUT OTMETUTD, UTO TpejJjiara-
I0TCSl HOBble HalpaBJIEHUSI PEryin-
pOBaHMS, YTO TOBOPUT O BO3MOX-
HOCTM TIOSIBJIEHMSI HOBBIX 3TaroB
3BOJIOLIMM MCC/IelyeMOTo HaMU 3a-
KOHOAATeNbCTBa. Tak, Hampumep,
MHUIIMATUBHAS TpyIIa WUCCIeno-
Bareneil u3 VYHuBepcurera OcHa-
6p1ok (Tepmanus) U SAreyIOHCKOTO
Yuusepcurera r. Kpakos (ITonbiia)
BBICTYIIUJIY C TIPOEKTOM I peKTUBBI
006 ommaiiH 1atdopmax'’, yUUThI-
BAIOIIAsT OCOOEHHOCTM OTHOIIEHMIT
C yyacTueM ellle OJHOTO CyObeKTa —
oHyaitH tIaThopMbl. [TpoeKT ObLT
repeyMeHOBaH B MOJeJbHbIe Ipa-
Buwia 006 oHIaliH-TIaTGopme To-

17 Research group on the Law of Digital Services,
Discussion Draft of a Directive on Online Intermediary
Platforms, EUCML 4/2016, p. 164.

18 Draft Model Rules on Online Intermediary Platforms.
URL: https://www.europeanlawinstitute.eu/projects-
publications/current-projects-feasibility-studies-and-
other-activities/current-projects/online-platforms/
(mata obpaienust — 14.01.2018).

cpenuuke (Model Rules on Online
Intermediary Platforms) 1 npuHsT B
pa6oty EBpomeiickum HMHCTUTYTOM
rmpaBa's.

TakuMm 06pa3oM, aHaAIM3 3aKO-
HopaTtenbcTBa EC o0 3amure mpas
MoTpebuTesneil MO3BOISIET CHAENAThH
BBIBOJ, O CBOEeBpeMEHHOM, I0CTe-
TTIeHHOM U ITOC/IeIOBaTeIbHOM pas3-
BUTUM TPABOBOTO PETYIMPOBAHMS,
HalpaBJIeHHOM Ha BbIPAbOTKy ca-
MOCTOSITeJIbHOTO ITPABOBOTO PEKM-
Mma nudpoBoro kKoHTeHTa B chepe
3alUTHl TMIpaB HOTpebuTeneit. Boi-
IIeyKa3aHHbBIl OMBIT MOXKET OBITh
IIO3UTUBHO BOCIPUHAT JOPYIMMU
MpaBOBbIMM CUCTEMaMM, B UaCTHO-
ctu, Poccuiickoit @epepauyeit, nis
OTBETa HAa AaHaJIOTMUHbIE BbHI30OBbI
1M (PPOBOI SKOHOMMUKHA. W

LUMdPOBON KOHTEHT, Und-
pOBble aHHble, 3alnTa
npae notpebuTenen, kauecTso, bezonac-
HOCTb, EBpOMENCKM COt3, AUPEKTUBA,
pernameHT
digital content, digital data, consumer rights

Protection, quality, security, European Union,
directive, regulations

Medgodvesa K.A.,

acnupanm Mucmumyma 3akoHodamenscmea
U CpasHuUmMenbHoz0 NpagosedeHust

npu IIpasumenscmee P®D,

topucm 00O «EduHbilidakmop»

Annotation

The article is devoted to the
study of the development of leg-
islation on the protection of rights
to digital content at the EU level.
The provisions of the main direc-
tives, proposals of regulations and
directives, as well as examples of
the implementation of directives in
the national legislation of the EU
member states, are analyzed. The
problem of recognition of person-
al and other consumer data as a
counter-provision when concluding
a contract for the transfer of digi-
tal content is disclosed. Timeliness,
gradualness and sequence of de-
velopment of legal regulation are
noted. It is concluded that the focus
of regulation on the development of
an independent legal regime of dig-
ital content.

Mefodieva K.A.,

Post-graduate student at the Institute of Legislation
and Comparative Law under the Government of the
Russian Federation, Lawyer of oneFactor LLC

AHHOTaUusA

CraTbsi MoCBALLeHa WCCnedoBa-
HWIO Pa3BUTUA 3aKOHOLATeNbCTBa O
3allnTe NpaB Ha LMMOPOBON KOHTEHT
Ha ypoBHe EC. [lpoaHanu3npoBa-
Hbl TOMOXEHUA OCHOBHbIX AUpPEeK-
TUB, MNPEANOXEHUN pEernaMmeHToB
W OUPEKTMB, a TaKxe NMpumepbl UM-
naemMeHTaumm OMPEeKTUB B HauMo-
HanbHOM 3aKOHOLATeNbCTBe TrOCy-
napcre-yneHos EC. PackpbiBaetcd
npobnema npu3HaHWA MNepcoHanb-
HbIX ¥ APYrux OaHHbIX NoTpeduTens
B KayecTBe BCTPEYHOro npefocras-
NeHNd Npu 3akoveHun Lorosopa
no nepegaye UMMPOBOrO KOHTEHTA.
OTmMeYyaeTcqd CBOEBPEeMeHHOCTb, MOo-
CTEMEHHOCTb ¥ MOCe0BaTe/IbHOCTb
pPa3BUTMA MPaABOBOro pPerynnpoBsa-
H1s. [lenaetcsd BbIBOA O HampaBieH-
HOCTW perynMpoBaHudA Ha BblpaboT-
Ky CaMOCTOSATENbHOr0 MpPaBOBOro
pexunma LMmpoBOro KOHTEHTA.
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TEXHWYECKUE TPEBOBAHUA

TexHnuyeckue Tpeb6oBaHUA K MaTepuanam
ANA Ny6nuKauum B XXypHanax

30aTensctea AHO «MexayHapoaHblM aHaNUTUYeCKO-
130aTeNbCKAN LEeHTP NPaBoBOV MHMODMA LUK

HALLUM ABTOPAM

U3paTenbctBo AHO «MeXxayHapoaHbIl aHanuTuJe-
CKO-U3[aTeNIbCKUi LLeHTp npaBoBoi UHGoOpMaLUn»
M XypHan «MeXAayHapoAHbli NpaBOBOW Kypbep»
NpurnawaiT IOPUCTOB U IOPUCTOB-MEXXAYHAPOAHM-
KOB K COTPYAHUYECTBY.

Mbl Bcerfja 3avHTepecoBaHbl B COTPYAHWYECTBE C HOBbIMU
aBTOPaMu U paclUMpeHnn nyna aKCNepToB, paboTatoLMX C
HaMW NOCTOAHHO. lMpucbinaiTe Balun MaTepuanbl: CTaTby,
KOMMEHTapuu 1 TeMaTnyeckmne 0630pbl MPaKTUKKM, IKCNEPT-
Hble OT3bIBbl, PELIEH3UM HA HOBUHKWM MPOGEecCUoHansHoM
nmTepaTypbl — B 9NeKTPOHHOM Buie B dopmate Word Ha
agapec yulia.firsova@fmc-media.ru.

B cBA3W C 6OMbLUKM NMOTOKOM CTaTel CPOK PAaCcCMOTPEHUNA
COCTaBMAeT He MeHee ogHoW Hegenn. K paccMOTPeHuto
NPUHUMAIOTCA TOMBKO paHee He Myb6nvKoBaBluMecs maTe-
puanbl.

Bonpoc o ny6nvkauuu pelaeTcs pefakumein nagaHus.

ABTOpOB nMpocum coobuiatb o cebe cnepyowme ceege-
HUSA:

* damunns, nMs, OTHECTBO

* MecTo paboTbl 1 AOKHOCTb

* Y4yeHas cTeneHb, NoYeTHble 3BaHWA

* KOHTaKTHble AaHHble: HoMmep TenedoHa, e-mail.

ABTOpbI, CTaTbW KOTOPbIX paHee NMy6AnKOBaAUCb B OAHOM
M3 XXYpHaNoB M3AaTeNbCTBa, MOryT coobllaTb TOMbKO 06
M3MEHeHWN yKasaHHOM MHopmMaummn. CTaTbu aBTOPOB, He
COOBLUMBLUNX KOHTaKTHYtO MHMOOpPMauno wManM npefocTta-
BMBLUMX YyCTapeBlUKe/HeaKTyallbHble AaHHble, peAakuuu
XKYPHAaNO0B He MPUHMMAOT K PACCMOTPEHUIO.

MpoCUM BHMUMATENIbHO 03HAKOMWUTbCA C NpaBuiamMu
o(opMNeHNa MaTepuanoB, HanpaBfsSeMblX B pefakLuio.
9T0 MOMOXET COKpaTUTb CPOK MOArOTOBKM CTaTbM K My-
6nukaumm.

TEXHUYECKUE TPEBOBAHUA K CTATbAM
N WJJTIOCTPALLUAM:

CtaTbK AN »KypHana npuHumMatotca B popmate Word.

06s13aTeNbHO Hann4ume doTorpacdum aBTopa (-0B)
cTaTbu.

KonmyecTBo 3HaKOB Ha MOJ10Ce, BK/KOYas r|po6enb|:

4000 \ 10000\ 16 000 \ 22 000 \ 28 000
3000 \ 8000 \13000\ 18000 \ 23 000

*1 nonoca — C y4eTOM 3aronoBka

doTorpadmn  npuHumaroTcs B dopmatax  tif,  jpg
(paspetueHne 300 dpi).

®oTorpadumn B hopmate Word He npuHMMaroTcs!

YepTexun, Cxembl, NOrOTUMbl — B BEKTOPHbIX (hopmaTax:
eps, cdr.

Mabukn 1 anarpaMmbl — B BEKTOPHbIX hopMaTax Ui B
hopmaTe Excel.

CxeMbl 1 vepTexxn dopmaTa AutoCAD >xkenaTenlbHO nepe-
BecTu B popmat CorelDraw.

06beM MaTepuana, No obLIeMy NpaBuy, He JOMKEH NPeBbI-
watb 40 000 3HaKOB C Npobenamu.

B cHOCKaX, Mo BO3MOXHOCTH, YKa3biBaOTCA TONbKO UCTOYHU-
Ki. Tpn 0DOPMAEHNN CHOCOK Ha MaTepuarbl, pasMeLLeHHbIe
B VIHTepHeTE, 06533aTeNIbHO YKasblBaTh MOJSHbIN agpec u aaTy
peLenLmm.

CornacHo Tpe6oBaHuaM BAK, KaxAabli MaTepvan [osKeH
6bITb AONONHEeH aHHoTaumel (fo 400 3HaKOB ¢ Npo6enamm) Ha
PYCCKOM W aHIMUIACKOM A3blKe W KtoYeBbiMU croBamm (3—5
COB WM CNIOBOCOYETAHNIA) Ha PYCCKOM M aHITIMIACKOM s3bIKE.

HacTositenbHO coBeTyeM nepes Tem, Kak rpejocTaBuTb MaTepy-
asn Ha paccMOTPEHWE, 03HaKOMUTLCS C YCIOBUSIMU aBTOPCKOrO
Jorosopa (Ha casite http.//inter-legal.ru).

MpUHATbIE K NyBNMKaUMmn MaTepuasbl MPOXOOAT NUTepaTypHoe
pefaKkTUpPOBaHMe 1 KOPPEKTYPY. PefakLmsa ocTaBAeT 3a CO60i
npaBo 6e3 cornacoBaHunsi C aBTOPOM MCMPaBATb GECCMNOpHble
OLLUNBKN 1 HeAOCTaTKM TeKCTa. Bce CTaTbW, NOCTynaroLne Ha
paccMOTPeHWe, MPOXOAAT NPOBEPKY Ha nnaruvat. ABTOpbI CTa-
Tel, He BblAepyKaBLUMX MPOBEPKY, K COTPYAHWUYECTBY C pefdak-
umeit 6onee He MPUBMEKAOTCA.

@ yulia.firsova@fmc-media.ru.

Peniakums He HeceT OTBETCTBEHHOCTY 38 cofepxkaHmne
MpeAOCTaB/IEHHbIX Matepnasios
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PASMELLEHUE PEKNTAMbI

AyauTopusa: DPYKOBOAWUTENN W COTPYLHWUKM HOPUANYECKMX
CNY>6, KOHCANTUHIOBbIX KOMMaHWA, AMnnoMaTnyeckme pa-
BOTHUKK, HOpUAMYECKNe OTAeNbl U PYKOBOACTBO KOMMaHWNA,
BEOYLLMX MEXAYHAPOAHYO AEATENIbHOCTb, CYAbM, afBOKaTbI,
HOTapMWyCbl, Hay4YHble PaGOTHWKM, CTYAEHTbI, aCnMpaHTbl, a
TaKXe BCe Te, KTO MHTepecyeTca NpobreMamMmn MexxayHapos-
HOro npa.a.

PacnpocTpaHeHue: B PO3HULYY W MO NOAMUCKE Ha BCel Tep-
putopun P, a Takxke Ha BbICTaBKax, CeMuHapax, KoHbepeH-
LMsIX.

COTPYAHMYECTBO: Mbl COTPYAHWYAEM C KPYMHEWLLIMMM POC-
CUNCKUMK U MeXAyHapoAHbIMU By3aMun — [unnomatude-
ckaa akagemua MWL P®, Poccuinckas rocynapctBeHHas
aKafleMns MHTenneKTyanbHo Co6CTBEHHOCTM, MOCKOB-
CKasi rocydapCTBeHHas topuanyeckas akagemMus WMMeHU
O.H.KytadwuHa, Poccrincknin yHnBepcuTeT Apy»>K6bl HAapOAOB,
NTanbsaHCKUN  MHCTUTYT  OUAOCOMCKUX  MUCCNedoBaHWUM
(r.Heanonb), a Takxe ApYrMMu POCCUMICKUMU U MEXAYHaPOA-
HbIMW HayYHbIMW MHCTUTYTaMW 1 OpraHns3aumaMu. Hawmmm
napTHepamMu Takxe ABNSOTCS MexxayHapoaHas accoumnayms
ropmncTOB, Poccuiickan rocyaapcTBeHHasa 6ubnmnoTeka.

PA3MEPbDI:
OpHa BHYTpeHHss nonoca (A4) — 213 x 302 MM +
No 5 MM C Ka) 10/ CTOPOHbI Noj 06pes.

1/2 nonocbl (A5 ropu3oHTanbHbIn) — 186 X 128 MM

O6noxka — 213 x 302 MM +
no 5 MM C Kaxk0o CTOPOHbI NMof o6pes.

ABHOE

* PeknamHble MOZynin NpUHMMatoTCs B hopmaTax: eps, ai, cdr,
tif (300 dpi, CMYK).

* Bce ncnonbayembie B Moayne WpndTbl AOMXKHbI 6bITh Nepe-
BeJeHbl B «<KPUBbIE».

* /IMNOPTUPOBaHHbIE PACTPOBble WM306pPaXKeHUs [AOSKHbI
ObITb MPUNOXKEHbI OTAENBHO K MaKeTy.

BEKTOPHAA NrPA®UKA:

* dopmart: Adobe lllustrator go CS3, coxpaHeHue darnna B
dopmare lllustrator EPS, WipndTbl B KPUBbIX.

* CopepyxaHme: LBeToBas mogenb CMYK, crnou cBefeHbl,
pacTpoBasi rpaduka Ao/KHa 6bITb BHeApeHa B (halin B Mofe-
m CMYK n umeTb paspelenve 300 dpi.

PACTPOBAS TPA®UKA:
» dopmar: Adobe Photoshop go CS4, TIFF.

* Copep)xaHue: LBeToBaA Mogenbs CMYK, paspelleHune
300 dpi, AONONHWTENbHbIE 06TPaBOYHbIE KOHTYpPbI M alpha-
KaHasnbl OTCYTCTBYHOT. Bce LBeTa B MakeTe A0/MKHbl ObiTb
PROCESS CMYK, OVERPRINT goJikeH 6bITb OTKJTHOYEH.

* Ecnu ncnonbsyroTca LeeTa B Modenu Pantone, To ux cnefy-
eT nepeectn B Mogefib CMYK.

* He cnepnyeT aenaTb KOMMO3MTHbBIM YepHbI LIBET TEKCTA, UC-
nonb3osaTth Tonbko Black 100%.

* CyMMa KpacoK B pacTpOBbIX M306paXkeHUsix He AoKHa
npesblwatb 300.

Bce MaTepuanbl NPUHUMAaKOTCS B 91EKTPOHHOM BUJE.
Afpec 9neKTPOHHOW MOYTbl ANA MEPecbiKM MaTepuanos:
yulia.firsova@fmc-media.ru

MH®OPMALIMOHHOE CINMOHCOPCTBO

AHO «MexpayHapoaHbl aHanuTu4ecko-uHdpopma-
LLMOHHDbIN LeHTp npaBoBoil uHpopmauumn» npegna-
raeTt ycnyru no uH$popmaLMOHHOMY CMIOHCOPCTBY Ha
B3aMMOBbIFOAHbIX YC/IOBUSIX COTpPyAHMYecTBa Ans
opraHu3aTopa KaKoro-n1u6o MeponpusiTus.

Mbl OKasblBaeM YCAyru rno MHHOOPMAaLMOHHOMY CMOHCOp-
CTBY MpW OpraHv3aumMnm KoHbepeHUUn, CUMMO3MyMOB U
JAPYrnx CO6bITUIR, HaxXxOAAWMX OTKAMK Y LUMPOKON obLe-
CTBEHHOCTU. MNpY MHHOPMALMOHHOM CMIOHCOPCTBE XYpHan
oKasblBaeT MHHOOPMALMOHHYH MOAAEPKKY MEPOMNPUSATUIO,
MoO3BOJIAET CNOHCOPaM NPEeACTaBIATb Ha CBOMX CTPaHuLax
aHOHCbI MepoNpUATUA 1 Ny6NNKOBaTb MPecc-penusbl, no-
CBSALLEHHble onpeseneHHOMY COObITUIO, MaTepuarsbl Mo UTo-
ram MeponpuaTus.

CoOTpyAHNYECTBO C M3JaTe/IbCTBOM Ha YCA0BUSIX MH(OPMALIU-
OHHOrO CrIOHCOPCTBA NpeAnosiaraeT, YT OpraHn3aTopbl Mepo-
NPUATHIA NPEeAOCTaBAAT CO CBOEN CTOPOHbI Pas/ivyHble pe-
K/1aMHble BO3MOXHOCTU Kak BO BPpeMs caMoro MeporipusTius,
TaK v 0 v rnocJsie Hero.

Tp66OBaHVIﬂ K MaKeTaM CMOHCOPCKNX 06BbABMEHNA — CMO-
TpuTE Tpe6OBaHl/Iﬂ K peKiaMHbIM MOAYTAM.

(D (499) 390-35-80
@ vyulia.firsova@fmc-media.ru.
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C 5 HuuTo)XXHbIE cAeNnKU B rPaXXAAaHCKOM
L4 3aKoHoaaTtenbcTBe Poccumn v TagpKUKNCTaHa:
06WHOCTb 1 cneundunka

AywaH6e, TeppuTopus XncapcKkomn Kpenocrtu



